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STATEMENT OF ISSUES PRESENTED 


Whether the Appellant was unconstitutionally deprived 
of her property by the procedures established by 
D, C. Code 1967 § 16-1504 which required the posting 


of an undertaking with sufficient surety as a pre- 


condition to raising the defense of ownership in a 


possessory action and having that action certified to the 
United States Court.. 

Whether the trial court erred by requiring the Appellant to 
post a money bond pursuant to D.C. Code 1967 § 16-1504 


where there was a showing of indigency, 


This case has not previously been before 


this Court. 


STATEMENT OF CASE 
| 
This action was brought by appellee, Sylvan Mazo 
(hereinafter referred to as the plaintiff), in the District of 


Columbia Court of General Sessions for the possession of a 


Gwelling house, based on a thirty day notice to quit. The 


appellant, Thelma Thompson (hereinafter referred to as defen- 


dant), filed a plea of title claiming ownership. The plea of 


title was stricken when the defendant failed to post a man= 


datory undertaking. Judgment for possession was entered for 


the plaintiff, and the defendant appealed. The seamen was 
1 | 
affirmed by the District of Columbia Court of Appeals. | 


The plaintiff's complaint alleged that the defendant 


was a tenant at will and that her tenancy had been terminated 
2/ 
by a thirty days’ notice to quit. Complaint p. 1. The plea 


to title alleged that the defendant and her husband were) owners 


of the property as tenants in the entirety, and that the! 


plaintiff's claim to title was invalid because he had purchased 
| 


1/ All pleadings are in the Record and all procedural steps 
are reflected by entries on the docket. There is no 
reporter's transcript. References in this Brief to 
pleading and docket entries will be made to the page of 
the Record where they are located. Rule 28 (e) FRAP. 


The defendant was considered a tenant at will because she 
had held over after the foreclosure of a trust on the 
property. D. C. Code 1967 § 45-822. The defendant's 
husband was also a defendant in the suit below. 


3. 


the property at a foreclosure sale held pursuant to a deed of 
3/ 
trust on which the defendant's name had been forged. Plea 


of Title p. 3. The plea of title alleged further that the 
defendant had filed a suit in the U. S. District Court to set 
aside the trustee's conveyance of the property to the plain- 


tiff and that a preliminary injunction to restrain plaintiff 


4/ 


from obtaining possession pendente lite had been filed. 


3/ The deed of trust questioned in the plea of title was the 
third deed of trust on the property; it was to secure a 
promissory note to Champagne Construction Company for 
certain home improvements in the sum of Seven Thousand 
Five Hundred ($7,500.00) Dollars. The note was negotiated 
to All State Mortgage Company, and the deed of trust rec- 
orded at Liber 12551 Folio 85 in the District of Columbia 
Recorder of Deeds Office. The husband negotiated the home 
improvement contract with the construction company and 
signed the deed of trust. The defendant was not involved 
in the negotiations nor aware of them. Her signature was 
forged on the deed of trust as it was on all the other 
documents executed during the transaction. See Compkint 
in Thelma G. Thompson v. Sylvan Mazo, et al. Civil No. : 
2001-'66 (D.C; D.C.) filed in forma pauperis July 26, 1966. 


Thompson v. Mazo, et al. Civil No. 2001~'66 (D.C. D.C.), 
(although the defendant in the instant case was the 
plaintiff in the District Court suit, she will still be 
referred to herein as the defendant for clarity sake). 
The grounds of the defendant's claim of title in her plea 
of title and her grounds in the District Court suit were 
the same, to wit: that neither spouse may alienate property 
hela by the entireties without the consent of the other, 
that the defendant's husband, who signed the third deed 
of trust, did’ not convey title to the trustees since the 
Gefendant didi not sign or consent to the trust, American 
Wholesale Corp. v. Aronstein, 56 U. S. App. D.C. 126, 10 
F.2d 991 (1926), and that, consequently, the trustee had 
no legal title to convey to Mazo at the foreclosure sale. 
Chesapeake Beach R. Co. v. Washington P. & C.R. Co. 199 
U. S. 247 (1905). See D.C. Code 1967 § 45-603. 


At the trial on August 16, 1966, the defendant submitted 
Ly 
her plea of title and certification of good faith. See 


Plea and Certification pp. 3-6. The trial court ordered 


the case certified to the District Court, provided the defen- 


dant post an undertaking in the sum of Three Thousand ($3,000.00) 
Dollars. Docket entries p. 21. This order was in accordance 
with D. C. Code 1961 16-1504 (now D. C. Code 1967 § 16-1504) 


which requires an undertaking to be posted before the court may 


certify a plea of title case to the District Court. As pre- 
| 


scribed by Rule 5 of the Court the Cefendant was given four 


days to post an undertaking. 


On the day the undertaking was due, the defendant 


filed a "Motion In Opposition To Strike Plea of Title." See 
Motion p. 7. This motion sought to stop the operation of Rule 
5 which required the Clerk of the Court to strike the plea of 
title if the defendant fails to post the necessary undertaking. 


The motion requested the court to let the plea of title stand 

and to certify the case to the District Court even though the 
| 

defendant had failed to post the required undertaking. | The 


motion cited the defendant's financial inability to afford an 


undertaking and explained that as a practical matter no surety 
| 


ee | 

5/ Rule 5 of the Court requires the defendant to file a cert- 
ification under oath swearing that the plea of title is 
filed in good faith and not for the purpose of delay. 


5. 


would undertake to indemnify the defendant in this type of 

case without a cash or other collateral value at Three Thousand 
($3,000.00) Dollars: The Cefendant maintained that to strike 
her plea of title and hear the case on the issue of posses- 
sion alone would deny her a meaningful hearing. This, the 
defendant argued, would be depriving her of property uncon- 
stitutionally. The motion was cenied on August 27, 1966, the 
plea of title stricken, and the case continued for a hearing 
on possession. See docket entries p. 21. 

Also on August 26, 1966, an order was entered 
denying the preliminary injunction in the U. S. District 
Court on the ground, inter alia: 

There is pending in the District 
of Columbia Court of General 
Sessions, Landlord and Tenant 
Branch, a possessory action in 
which plaintiff has filed a plea 
of title, and by posting a bond 
in said action, the plaintiff 
herein would be entitled, as a 
right, to a stay of eviction 
which is what is sought by her 
present motion. 6/ 

On August! 29, 1966 judgment for possession was 
entered in favor of the plaintiff in the Landlord and Tenant 


Court. Supersedeas bond was set at Three Thousand ($3,000.00) 


Dollars, the amount of the plea of title bond. See docket 


6/ Finding of Fact and Conclusion of Law, Thompson v. Mazo, 
et al., supra note 4. 


6. 


entries p. 21. The defendant made various motions to have 

the bond reduced or in the alternative to pay a ressonaisie 
| 

rent pending appeal. These motions were Aeon | 

The plaintiff filed a writ of restitution on August 


30, 1966. See docket entries p. 21. The defendant appealed 


on September 1, 1966 and vacated the premises during the 


next week. lotice of Appeal p. 16. 
On March 14, 1967, the District Court suit to set 


| 
aside the trustee's conveyance to plaintiff Mazo was dis- 


8/ 


missed because of the foreclosure of a second deed of trust. 
On August 8, 1968, the judgment of the trial court 

was affirmed by the District of Columbia Court of appeals. 

Petition for allowance for an appeal was filed. Judgment and 


Opinion pp. 25-26. | 
| 
| 
| 


7/ The defendant filed motions in the District of Columbia 
Court of Appeals to stay execution of the writ of rest- 
itution and reduce the bond to Six Hundred ($600.00) 
Dollars or in the alternative be allowed to pay a reason- 
able rent pending appeal. These motions were denied by 
Order of that court dated September 6, 1966, Mazo v. 
Thompson, No. 3323. 


The complaint in that suit attacked the validity of the 
third deed of trust under which the plaintiff Mazo ‘pur- 
chased the property in question. The complaint did not 
question the second deed of trust nor allege that plaintiff 
Mazo had any interest therein. The suit was dismissed 
because the foreclosure of the second deed of trust 
divested plaintiff Mazo of any interest in the property. 


See Motion to Dismiss, Thompson v. Mazo, et al., supra. 


ARGUMENT _A 
DUE PROCESS AND 
EQUAL PROTECTION 
I. THE PROVISIONS OF D. Cc. 
CODE 1967 § 16-1504 HAVE 
BEEN CONSTRUED TO BE 
MANDATORY 


D. C. Code 1967 § 16-1504 (hereinafter Code 16-1504) 
provides that: 


When, upon a trial in a proceeding 
pursuant to this chapter, the de~- 
'fendant pleads title to the premises, 
in himself or in another under whom 
he claims, setting forth the nature 
of the title, under oath, and enters 
‘into an undertaking,with sufficient 
surety, to be approved by the court, 
‘to pay all intervening damages and 
costs and reasonable intervening 
rent for the premises, the court 

' shall certify the proceeding to the 
United States District Court for 

‘the District of Columbia, and the 

_ proceeding shall be further cont- 

_ inuved in the District Court according 

' to its rules. (Emphasis added). 


Rule 5 of the D. C. Court of General Sessions Landlord and 


fenant Rules (hereinafter Rule 5) which is declaratory of the 


procedures set forth by the above code section provides: 


Every defendant desiring to interpose 
a plea of title must file such a plea 
in writing, under oath accompanied by 
a certification that it is filed in 
good faith and not for purpose of 
delay and with an application for 

the undertaking to be approved by 

the Court as to form and amount. 
Upon such approval by the Court, the 
undertaking shall be filed within four 
days thereafter. Upon failure to_so 


eee 


file the undertaking the clerk 


shall strike the plea of title 
unless the Court for good cause 


shown shall extend the time 
within which the undertaking 
may be filed. (Emphasis added). 


| 
| 
| 
| 
The United States District Court has concurrent 


jurisdiction with the Court of General Sessions in all actions 
for possession of real property, D.C. Code 1967 § 45-910, 

but in cases involving title to real property the District 
Court has exclusive jurisdiction. D.C. Code 1967 § 11-521 
and § 11-961 (a) (1); Shapiro v. Christopher, 90 U.S. App. 


D.C. 114 (1952). Where an action is initially brought in 


the Court of General Sessions for possession of real propert 
and the defendant pleads title in himself or in someone | 


under whom he claims, the case must be certified to the) 


District Court. Code 16-1504 and Rule 5 prescribe the ex- 


clusive method for certifying such cases. Knowles v. Mosher, 


(D.C. App. 1946) 45 A.2d 755. If the defendant fails to 


perform any of the requirements of Code 16-1504, i.e., | 
| 


filing a written plea of title under oath and posting a court 


approved undertaking, the court cannot certify the case to the 
District Court and must proceed to hear the case on issue 

of possession. Watwood v. Norrison, (D.C. App.) 193 A.28 

71 (1963); Sayles v. Eden, (D.C. App.) 144 A.2d 895 (1958) ; 


Nickles v. Sullivan, (D.C. App.) 97 A.2d 920 (1933). 


BECAUSE OF THE MANDATORY 
PROVISION OF CODE 16-1504, 
REQUIRING Al UNDERTAKING, 
THE DEFENDANT WAS PRECLUDED 
FROi DEFENDING HER RIGHT 
TO POSSESSION BECAUSE OF 
EER INDIGENCY. 

In the instant case, the defendant filed a written 
plea of title as required by Code 16-1504 and a certification 
as requirec by Rule 5. She did not, however, post " ... an 
undertaking, with sufficient surety, to be approved by the 
court ..." This undertaking, set by the trial court at Three 
Thousand ($3,000.00) Dollars, was not obtained by the defen- 
dant because, as a practical matter, no surety would under- 
take to indemnify the defendant in this type of case without 

Y/ 
a full cash collateral. Consequently, the defendant did 
not post the required undertaking and her plea of title was 
striken. The case was then set to be heard on the issue of 
possession. At the possessory hearing the defendant was 
precluded from raising her only defense, i.e., title. 
Therefore the defendant maintains that the mandatory pro- 


vision of Code 16-1504, requiring an undertaking, denied her the 


opportunity to defend her possession. 


9/ In her Memorandum in Support of her Motion in Opposition 
to Strike Plea of Title, the defendant said:, 


As a practical matter the defendant has 
been unable to file an undertaking 


was forced into a hearing where she could not plead her 


defense to the plaintiff's claim for possession, i.e., ti 


Since the defendant did not post an undertaking 


THE AVAILABILITY OF THE 
DISTRICT COURT TO TRY 
TITLE TO REALTY DOES NOT 
MITIGATE THE HARSH CON= 
SEQUENCES OF DETERMINING 
THIS CASE ON THE ISSUE OF 
POSSESSION AND REFUSING 
TO CERTIFY IT TO THE 
DISTRICT COURT. 


of the property. As a consequence, a judgment for possession 
| 


was entered against her. She and her family were forced to 


vacate the premises. Later she defaulted in payment of 


the first and second trusts on the property because the 


10/ 


money normally used to pay on these trusts had to be used to 


pay rent on the new family abode. Following this default, 


Fn. 


10/ 


9 Cont. 


The defendant pointed out in the trial court that: | 


because the sureties approached required Three 
Thousand ($3,000.00) Dollars cash collateral 
as a condition of assuming the undertaking. 
Memorandum p. 3. 


Because the defendant is precluded from 
raising the issue of title, her only de- 
fense to the possessory action, she will | 
lose at the trial of this issue. After 

judgment has been entered for the plaintiff, 


11. 


the second trust foreclosed divesting the defendant of any 
1l/ 

interest in the property. 

A summary possessory action in the Court of General 
Sessions is usually heard two weeks after it is filed. Ds. C. 
Code 1967 § 16-1502 and § 45-910; see Rule 9 of the Court of 
General Sessions Landlord and Tenant Rules. A suit to try 
title in the District Court takes much longer than two weeks 
to be heard and consequently cannot immediately affect the out~ 
come of the .possessory action in the Court of General Sessions. 
Because of this, the defendant sought a preliminary injunction 
to restrain the plaintiff from obtaining possession of the 


premises. Had this motion been granted the defendant could 


have retained possession pending adjudication of the issue of 


title. Unfortunately, the preliminary injunction was denied 
on the basis that an adequate remedy at law existed within 


the Court of General Sessions. Thompson v-. Mazo, et al., 


Fn. 10 Cont. the defendant must give up possession of 
the family house. She must bear the expense 
of moving or take the consequences of having 
the Marshal place her furnishings on the 
sidewalk. She must find a place to leave her 
six children to whom she owes 4 legal as well 


as a moral obligation until another home is 
found. Ibid. 


1l/ Protecting the property once he is evicted is an impos- 
sibility for a poor defendant where the property is en- 
cumbered by prior deeds of trust. He cannot afford to 

pay on the prior encumbrances because he must pay to 


supra, note 4, Even had the preliminary injunction been 


12. 


granted, the defendant would have been faced with a security 


requirement which may have been as prohibitive as the under- 
| 
taking required by D. C. Code 16-1504. See, Rule 65 of the 
Federal Rules of Civil Procedure. 
| 


Summary proceedings for possession are authorized 
| 
in the Court of General Sessions, and it is in this court that 


the defendant must defend her possession. Where her defense 
to the action is title to the property, the procedures out~ 
lined by Code 16-1504 should afford fundamental fairness. 
It was manifestly unfair to have forced the defendant into 
a meaningless hearing and then tell her to seek redress in 


| 
another court at another time, and finally to summarily evict 
her. Therefore, the defendant maintains that the avail- 
| 
| 


ability of the District Court to try title, and its powers 


to grant injunctive relief could not, and did not, afford her 


| 
Fn. 11 Cont. 
move the family in the first instance and pay rent on the 
new house. In cases like the instant case, the purchaser at 

the foreclosure sale usually buys the property subject to the 
prior encumbrances. If the purchaser rents the newly bought 
property, he will charge a rent that will allow him a profit 
after he has paid on the prior encumbrances. In the present case, 
the plaintiff did not see fit to pay on the prior encumbrances 
even after renting the property. This maneuver mooted the 
defendant's District Court suit and destroyed any real pos- 
sibility of her regaining her home. In this respect, it should 
be noted that the plaintiff could have rented the property 

to the defendant rather than evict them and rent it to someone 
else. | 


an effective forum in which to protect her right to pos- 
session where that right is being adjudicated in the Court 
of General Sessions. 


IV. THE MANDATORY PROVISION OF 
D. C. CODE 16-150%, REQUIRING 
AN UNDERTAKING BEFORE A POS- 
SESSORY ACTION MAY BE CERTIFIED 
TO THE DISTRICT COURT, PRE- 
CLUDED THE DEFENDANT FRO 
DEFENDING HER POSSESSION ON 
ACCOUNT OF HER POVERTY AND WAS 
A TAKING OF PROPERTY WITHOUT 
DUE PROCESS OF LAY, 


One of the oldest rules associated with the notion 
of fairness in judicial proceedings is audi alteram parten, 
Broom's, Legal Maxims, 78 (9th Ed. 1924). 


It is a rule founded on the first 
principle of natural justice older 
than written constitutions, that 

a citizen shall not be deprived of 
his life, liberty, or property with- 
out an opportunity to be heard in 
defense of his rights, and the con- 
stitutional provisions that no person 
shall be deprived of these ‘without 
due process of law’ has its foundation 
in this rule. Stuart v. Palmer, 74 
N.Y. 183 190 (1678). 


Notice and an opportunity to be heard are fundamental to due 
process of law and indispensable for the operation of a fair 


and enlightened system of justice. Joint Anti-Fascist Refugee 


Committee v. McGrath, 341 U.S. 123 (1951); Palko v. Connecticut, 


302 U.S. 319 (1937). 


The United States Supreve Court in Windsor Vv. McVeigh, 


S3 U.S. 274 (1276) clearly enunciated the principle | aves 
alteram partem with respect to proverty rights, and th 
rembodiment of that principle in the constitutional 
ment of due process of law. This was an action of eje 
to recover possession of real property in the City of Alexandria, 
Virginia. The dispute was over whether the plaintiff's life 
estate had been divested by a sale under a poncennesicn eecree. 


The defendant relied on the deed of his grantor, executed by 


the marshal at the sale. Before the sale, a libel of infor- 


mation was filed against the property. Notice was published 
and postec. The owner of the property answered the Libel and 
appeared through counsel. Because the owner of the mronerty, 

was a resident of the Confederate, a motion was aanade by the 


| 
court to strike the answer and appearance of the owner. 


l 
With the answer and appearance stricken, the court entered 


| 
a decree condemning the property. It was sold to defendant's 
| 


grantor. The Supreme Court held that the decree of condemn- 
ation was not valid. The Court reasoned that: 


Whenever one is assailed in his 
person or his property, there 

he may defend, for the liability 
and the right are inseparable. 
This is a principle of natural 
justice, recognized as such by 
the comnon intelligence and con- 


science of all nations. A sen- 
tence of a court pronounced 
against a party without hearing 
him, or giving him an opportunity 
to be heard, is not a judicial 
Getermination of his rights, and 
is not entitled to respect in 

any other tribunal. 93 U.S. at 
272% (Emphasis added). 


Later in Hovel v._Elliott, 176 u.s. 409 (1897), 
the Supreme Court announced the same principle. In punishing 
the defendant for contempt for refusing to pay a disputed 
sum of money into the court, the defendant's answer was stricken 
and judgment entered against him. The Supreme Court held 
that the court did not have the right: 


»--[T]O summons a defendant 

to answer, and then after ob- 
taining jurisdiction by the 
summons, refuse to allow the 
party summoned to answer or 

to strike his answer from file, 
suppress the testimony in his 
favor, and condemn him without 
consideration thereof without 
a hearing, on the theory that 
he has been guilty of a contempt 
of court. 167 U.S. at 413. 


Implicit in the requirement of an opportunity to be heard is 


that this opportunity must be afforded at "a meaningful time 


and in a meaningful manner." Armstrong v. Manzo, 380 U.S. 545 


(1964); Smith v. Bennett, 365 U.S. 708 (1961). 
In the instant case, Gefendant's plea of title was 


stricken because she was financially unable to post an undertaking 


as requireé by Code 16-1504. The case was then set to be 


heard on the issue of possession. This hearing was useless 


with regard to protecting the defendant's possession because 


Ce | 


she could not raise her only defense to the plaintiff b claim. 
The situation would have been the same had the aetonaalie been 
denied a hearing a priori. Thus the hearing afforded bee 

did not comply with the constitutional recuirement that it 

be afforded "at a meaningful time and in a meaningful manner." 


Neither was the availability of the District Court as a forum 


| 
to seek redress by trying title an opportunity to be heard 


at a meaningful time. As pointed out above, an action in 


| 
the District Court based on the defendant's claim to title 


could not be effective in safeguarding the defendant's right 


to possession that was being tried in the Court of General 


ayaa 
Sessions. The summary nature of the possessory action would 


result in it being completed long before the issue of ‘title 


is tried in the District Court. 


This case is very similar to Windsor, supra and Hovel, 
supra, In both those cases the defendants' answers were 


stricken, and they were not allowed to defend. Here the 
| 


defendant's plea of title was stricken, and she was granted a 
| 


hearing where she could not defend. The situations are con= 


stitutionally similar, although one distinction exists. The 


17. 


denial of a hearing in windsor and Hovel was caused by specific 


action of the Court. In the present case, the denial of a 
hearing was caused by the defendant's financial inability 

to comply with a statute. The crucial issue is not whether 
the defendant was granted a meaningful hearing -- which is 
clear, the defendant maintains, she was not -- but rather, whether 
the denial of an opportunity to be heard at a meaningful time 
an@ in a meaningful manner, occasioned” by the defendant's 
inability to post an undertaking as required by statute, 
violates due process. That is, whether the mere state of 
being without funds is constitutionally relevant in the fact 
- situation of this case. The defendant maihtains that it is, 
and asserts that the cases indicate that the exercise of 
fundamental rights cannot be conditioned on the payment of 

a fee or the posting of a bond. 

The United States Supreme Court was first faced 
with the denial of a basic right on account of poverty in 
Edwards v. California, 314 U.S. 160 (1941). In that case the 
California Legislature enacted a statute making it a mis- 
demeanor for anyone knowingly to bring or assist in bringing 
a nonresident indigent person into the State. It appears that — 
the statute was used to restrict the flow into California 


of "... ‘poor white' tenants and share croppers, following 


reduction of cotton planting, droughts and adverse conditions 


| 
for small-scale farming, ..." from the South and Southwest. 


314 U.S. at 617. The Opinion of the Court held that the 


statute was an unconstitutional burden upon interstate com- 
merce. Justice Douglas and Jackson in separate opinions 
concurred in the results, but based their decisions on the 
right of persons to move freely from State to State as an 
incident of national citizenship protected by the privileges 
and immunities clause of the Fourteenth Amendment. In this 
respect, Justice Jackson summed up their position when he wrote: 
"that a man’s mere property status, without more, cannot be 
used by a state to test, qualify, or limit his rights as a 
citizen of the United States." 314 U.S. at 184, Later in 
Murdock v. Pennsylvania, 319 U.S. 105 (1943), the court held 
that a statute that required the payment of a license tax 
by religious colporteurs before they could sell their it~ 
erature violated the First Amendment right of freedom of 
speech, press, and religion. The court said the coomice of 
these rights could not be conditioned on the license tax. 
| 

In the much celebrated case of Griffin v. Illinois, 
351 U.S. 12 (1956), the court held that where an appeal ina 
criminal case was granted as a matter of right, and ears a 


| 
full appellate review depended on a transcript of the trial 


proceedings, the state must provide indigent defendants 


with a transcript. The Court said: 


Appellate review has now become 

an integral part of the Tllinois 
trial system for finally adjud- 
icating the guilt or innocence of 

a defendant. Consequently at all 
stages of the proceedings the Due 
Process and Equal Protection Clauses 
protect persons like petitioners 
from invidious discrimination. 

351 U.S. at 18. 


Sustice Frankfurter, sn his concurring opinion, based his 
@ecision on the Equal protection Clause rather than Due 


Process. 

In Smith v. Bennett, 365 U.S. 703 (1961), the Supreme 
Court held that where the State grants a right to the writ of 
habeas corpus, its availability cannot be conditioned on one’s 
affluence. The Court conceded that the statute requiring 
the filing fee perhaps inadvertently made the writ avail- 
able only to those persons who could pay, but it held this 
aid not correct the constitutional invalidity of the statute. 


While habeas corpus may, of course, 
be found to be a civil action for 
procedural purposes, Ex_parte Tom 
Tong, 108 U.S. 556 (1883), it does 
not follow that its availability in 
testing the state's right to detain 


1 
: 


an indigent prisoner may be subject 
to the payment of a filing fee. 365 
U.S. at 712. 


20. 
| 
Although the court's decision was based on the equal pro+ 


tection clause, it, nevertheless, indicated that it regarded 


the writ as a fundamental right. The Court said: | 
As the highest safeguard of 

liberty, it was written into 

the Constitution of the United 
States that its *privilege ..- 
shall not be suspended, unless 
when in case of rebellion or 
invasion the public safety may 
reguire it.' Article I, § 9-365 
U.S. at 712. 


The rights involved in Edwards, Griffin, and gmith Vv. 

SS Se ee | 
Bennett were of such a nature as to warrant securing then for 
indigents. See also Burns V- Ohio, 360 U.S. 252 (1950) ; 
Gideon v. Wainwright, 373 U.S. 335 (1963). 

Whether or not a State may condition the right to 
vote on the payment of a tax was considered in Harper ve 
Virginia Board of Elections, 383 U.S. 663 (1966), In Harper 
the court held that Virginia's poll tax was unconstitutional 
under the Equal Protection Clause of the Fourteenth meaner 


The court said, quoting its opinion in Reynolds v. Sims, 377 


U.S. 533, 561-562 (1964): 


Undoubtedly, the right to suffrage 

is a fundamental matter in a free 

and democratic society. Especially 
since the right to exercise the 
franchise in a free and unimpaired 
manner is preservative of other basic 


civil and political rights, 

any infringement of the right of 

citizens to vote must be care- 

fully and meticulously scrutinized. 

383 U.S. at 667. 

Following a similar line of reasoning, the Civil 

Court of the County of Fulton, in the State of Georgia, held 
unconstitutional a Georgia statute requiring a tenant to post 
bond in twice the amount of the rent before the tenant could 
defend and remain in possession. Sanks v. Sanks, Warrant No. 
6361, Civil Court Fulton County, Ga., October 2, 196&. The 
statute involved, Georgia Code Annotated, Vol. 19 Title §§ 
61-301 to 305, was the subject matter of Williams v. Shaffer, 
222 Ga. 334, 149 S.E. 2d 668, cert. denied 385 U.S. 1037 
(1967). The Judge in a written opinion said: "Constitutional 


guarantees of due process and equal protection apply to other 


than criminal cases." He cited the protection of the franchise 


im Harper v. Virginia Board of Elections, supra, and reasoned: 


Certainly the right to a hearing 

is no less precious and sacronsanct. 
This Court is now being asked to 
stamp its judicial imprimatur upon 
the dispossession of the defendants -- 
all without granting a hearing to 

the defendants. It is to be noted 
that a suit by private individuals to 
oust other private individuals from 
the occupancy of their property 
constitutes state action under the 
Fourteenth Amendment. Shelly v- 
Kraemer, 334 U.S. 1 (1948). There- 


fore, a State court may not 
enforce private ‘self help' 
techniques authorized by the 
common or statutory law for 
dispossession unless the Court's 
action complies with the require- 
ments of the Fourteenth Amendment. 


The real cuestion at issue is whether 
the defendants are to be granted 

a hearing before their dispossession. 
It is the same question asked by St. 
John, 7:51, ‘Doth our law judge any 
man, before it hear him and know what 
he doeth?' This Court has no choice 
but to answer with a pious no. Sanks 
v. Sanks, supra. | 
A decision which appears at first blush to be in- 


consistent with the defendant's position, is Grant Timber v. 


Grey, 236 U.S, 133 (1915). In that case the Supreme Court held 


that a Louisiana statute that provided: 


He who is sued in a possessory 
action cannot bring a petitory 
action until after judgment shall 
have been rencered in the posses- 
sory action, and until, if he has 
been condemned, he shall have sat- 
isfied the judgment given against 
him. 


did not violate the Due Process Clause of the Fourteenth 


Amendment, Uncer this statute the plaintiff had to be i 


ssession as cwner for one year before bringing the 
po y Pp 


i 
sessory action and to recover from the removal of timber. 
| 


Grant Tim>er v. Grey, 131 La. 865,60 So. 374 (1913). Justice 


Holmes, speaking for the Court, reasoned that the State may 
"limit the sphere of self help ... [and] ... may protect an 
established possession against disturbance by anything except 
process of law, It may attach such consequences to the dis- 
turbance as it sees fit short of cruel and unusual. punishment. 
The Court pointed out, however, that perhaps the old distinction 
between title and possession is no longer as pertinent and 
important as it was in medieval law. “Usually a few sheets 
of paper gained from the registry and costing but a little 
will establish the right, often without less trouble than it 
takes to prove possession." 

The situation in Grey was exactly opposite from that 
of the instant case. In Grey the person in possession as owner 
for one year was protected by the State. In the instant case, 
the person out of possession is protected while the person 


in possession as owner is not. The Grey situation appears 


to be more logical. It has often been said that possessign 


is nine tentlsof the law. For example, one can acquire title 
to property by adverse possession or acquire an easement by 
prescription. Tiffany, Real Property, § 544 and §§ 743-755, 
(1940); Thompson, Real Property, § 2261 et seq. (1940). In 
the District, however, the cart is put before the horse, and 
Code 16-1504 requires the defendant in possession after a 


foreclosure to indemnify the plaintiff. 


In the opinion below the Court of Appeals stated: 
There is nothing unusual in the requirement of a bond or under 
taking as a condition precedent to asserting a right. 
Thompson v. Mazo, D.C. App. No. 4173, August 8, 1969, p. 3 
of Opinion. In response, the defendant would like to note 
that her position is not that all bond requirements ate 
unconstitutional because the poor cannot afford them, 


that the legislature acts unconstitutionally where it 


ditions a fundamental constitutional right, i.e., in this case 


| 
’ the opportunity to be heard at a meaningful time and in a 


meaningful manner, upon the payment of a large lump sum of 
| 


money, The court further statec that "We are aware of no 
constitutional principle which authorized the denial or din- 
inishing of the rights of one litigant because of the fin- 
ancial condition of the other." Thompson v. Mazo, supra p. 3 
of opinion, This statement would seem to indicate that the 
plaintiff hag a constitutional right to be indemnified in 


| 
@ possessory action where title is raised. However, the 


defendant is aware of no such right emanating from the 


| 
constitution. It appears that the right referred to by the 

| 
court was created by Code 16-1504. As such this right must 

| 
be conditioned where demanded by constitutional considerations. 


In the opinion below, the court cited situations 


where bonds were required and indicated these to be similar 
to Code 16-1501. For example, the court listed the bond 
requirement in an action of attachment before judgment, D.C. 
Code 1967, § 16-1504, and the bond requirement of the 
nonresident motorist statute D.C. Code 1967, § 40-423. In 
the attachment proceeding, the plaintiff is required to in- 
demnify the defendant from whom he is seeking to recover 
possession of personal property or the attachment of wages 
before judgment. Ina proceeding under the nonresident motor— 
ist statute the plaintiff is required to indemnify an out-of- 
state defendant who has to go to the expense of defending 

an action in the District. Both of these bonds are plaintiff 
bonds and neither denies a person an opportunity to be heard 
after he has been sued as does Code 16-1504. 

The requirement of a supersedeas bond on appeal is 
also very different from that of Code 16-1504. By its very 
nature, it is only required after a hearing has been had by 
the parties. The bond is to protect the party who has won 
a judgment after a fair and impartial trial. Other bond 
requirements such as uninsured motorist deposits under the 
Safety Responsibility Act and real estate agent's bonds do 


not involve the denial of constitutional rights as does Code 


16-1504. ‘These and similar requirements are the legitimate 


| 
exercise of the state's police power in protecting its citizens. 
| 
In view of the above the defendant maintains that | 
the mandatory provision of Code 16-1504, requiring an under- 


taking before a possessory action may be certified to the District 


Court, precluded her from defending her possession on account 


of her poverty and was a taking of property without due 
process of law. 


CODE 16-1504 BY REQUIRING 
AN UNDERTAKING DISCRIMINATES 
AGAINST INDIGENT DEFENDANTS 
WHOSE RIGHT TO POSSESSION IS 
BASED ON A CLAIM OF TITLE. 


The Fifth Amendment of the Constitution contains no 
equal protection clause but does restrain discriminatory leg- 
islation that amounts to a denial of due process of law. 
Bolling v. Sharpe, 347 U.S. 497 (1954); Kendrick v. United 
States, 99 U.S. App. D.C., 173 (1956); Sims v. Rives, 65 D.C. 
App. 24 (1936). Equal protection of law means: 


That equal protection and security 
should be given to all under like 
circumstances in the enjoyment of 
their personal and civil rights; 
that all persons should be equally 
entitled to pursue their happiness 
and acquire and enjoy property; 


that they should have like access 
to the courts of the country for 


the protection of their persons 

and property, the prevention and 
redress of wrongs, and the enforce- 
ment of contract; that no impediment 


should be interposed to the pur- 
suit of any one except as applied 
to the same pursuits by others 

under like circumstances. (Emphasis 
added). Barrier v. Connolly, 133 
U.S. 27, 31 (1885). 


Equal protection, however, does not require exact 
uniform procedures for all classes of citizens nor does it 


prohibit the classification of citizens for the purpose of 


obtaining 2 justifiable end so long as the classification is 


pertinent to the end sought. Puget Sound Power and Light Co. 
v. Seattle, 291 U.S. 619 (1933). Classifications based on 
irrational or irrelevant considerations are discriminatory 
and violative of the equal protection clause. Queenside 
Hills Realty Co. v. Saxl, 328 U.S. 60 (1945). Classifications 
based on race, color or creed have been held to be discrim- 
inatory, see, Shelly v. Kraemer, 334 U.S. 1 (1948), and in 
Griffin v. Illinois, supra, the United States Supreme Court 
said that "In criminal trials a state can no more discriminate 
on account of poverty than on account of religion, race, Or 
color." Although the protection of indigent defendants has 
primarily been limited to the criminal area, there is no 
indication that that which is discriminatory when applied to 
“liberty” is less invidious when applied to "property." See 


Gissent, in Williams v. Shaffer, 385 U.S. 1037 (1967). In 


| 
| 
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Harper v. Virginia Board of Elections, supra, the Supreme 


Court indicated that legislation that imposes a financial 
| 


condition on the exercise of a fundamental right whether 
| 


or not in the criminal area is violative of equal protection. 


Accord, Smith v. Bennett, supra; Murdock v. Pennsylvania, 

| 

| 

Code 16-1504 does not expressly discriminate against 
| 


supra; Edwards v. Califonia- supra. 


indigent defendants, but instead requires the payment of 


| 
money. This requirement automatically classifies defendants 
| 
into those that can afford a sizeable undertaking and those 
12/ | 
that cannot. Let it be pointed out, however, that the cc= 
| 
fon’s72 does not suggest that the prceper test by which to 
analyze Code 16-1504 is whether the poor are at a relative 
disadvantage because they must pay the same prices as the rich. 
Rather, the defendant's position, similar to her position re- 
i 


garding her due precess argument, is that equal protection 
| 
analysis must be based on the denial of a fundamental right. 


See dissent in Williams v. Shaffer, supra; and, Discrimination 


Against The Poor And The Fourteenth Amendment, 81 Harv, L. R. 


435 (1968). 


—— | 

1i2/ “But a law nondiscriminatory on its face may be grossly 
discriminatory in its operation. For example, this Court 
struck down the so-called ‘grandfather clause’ of) the 
Cklahoma Constitution as discriminatory against Negroes 
although that clause was by its term nondiscriminatory. " 


29. 


At common law a sharp distinction existed between 
a petitiory action and a possessory action. A defendant in 
a possessory action could not raise the question of title, 
Pollock and Maitland, History of English Law, Vol. 2, Ch, 4, 
§ 2 (2nd ed. 1908). Code 16-1504 abrogates this distinction in 
that it allows defendants in possessory actions to raise 
title. It appears that a predecessor of Code 16-1504 was 
enacted in 1864 as a part of "An act to regulate proceedings 
in cases between Iandlords and tenants in the District of 
Columbia." Act of July 4, 1964, Ch. 243, 13 Stat. 4 
There seems to be no legislative history indicating the reasons 
for enacting Code 16-1504 or its predecessor. It is 
reasonable, however, to assume that Congress wanted to 
eliminate the hardships and inequities arising from the oper= 
ation of the common law proscription against raising title in 
possessory actions. 

In providing this new remedy and conditioning it 

on posting an undertaking with sufficient surety, Congress 


unjustifiably discriminated against poor defendants. In 


this respect this defendant's position is that once Congress 


— 

Fn. 12 Cont. 

Guinn v. United States, 238 U.S. 347. See Lane v. Wilson, 
307 U.S. 268 Griffin v. Illinois, 351 U.S. 12, at fn. 11. 


13/ Prior to 1864 proceedings in landlord and tnant cases 


has created the right to raise title in a possessory action, 
this right must be available to all because of the basic 


| 
property interests protected by its exercise. See Smith v. 


Bennett, supra; Harper v. Virginia Board of Elections, supra: 


Edwards v. California, supra. What Justice Frankfurter! said 


in Griffin v. Illinois, supra, is pextinent here: | 


A man of means may be able to afford 
the retention of an expensive, able 
counsel not within reach of a poor 
man's purse. Those are contingen- 
cies of life which are hardly with- 
in the power, let alone the duty of 

a State to correct or cushion. But 
when a state deems it wise and just 
that convictions be susceptible to 
review by an appellate court, it 
cannot by force of its exactions 

draw a line which precludes convic- _ 
ted indigent persons, forsooth | 
erroneously convicted, from secur= 
ing such a review ... 351 U.S. at 23. | 


Congress, by conditioning the right to plead title on the post- 


ing of an undertaking created an arbitrary and discriminatory 
classification between defendants who can afford an under- 


taking and those that cannot. This classification resulted 
| 


in the defendant being denied a hearing and losing her property: 


Fn. 13 Cont. 

were governed by an Act of the Assembly of Maryland enacted 
in 1793. Chapter 43 of this Act provided for the raising of 
title in possessory actions. Thompson, An Analytical Digest 
of the Laws of the District of Columbia, (1883) . 


To sanction such a ruthless conse- 
quence, inevitably resulting from 

a money hurdle erected by a State, 
would justify a latter-day Anatole 
France to add one more item to his 
ironic comments on the ‘majestic 
equality' of the law. ‘The law, 

in its majestic equality, forbids the 
rich as well as poor to sleep 

under bridges, to beg in the streets, 
and to steal bread.‘ (John Cournos, 
A Modern Plutarch, p. 27). Justice 
Frankfurter concurring in Griffin v. 
Illinois, 351 U.S. 12, 23. 


The discriminatory classification created by the 
requirement of Code 16-1504 can only be sustained if it 


bears a reasonable relationship to some legitimate govern- 


mental purpose. McLaughlin v. Florida, 379 U.S. 184 (1964). 


It must be emphasized that where, as here, @ traditionally 
disfavored classification affecting fundamental rights is 
involved, a standard of strict judicial scrutiny must be 


applied in determining’ whether it runs afoul of equal pro- 


tection. Harper v. Virginia Board of Elections, supras 
Edwards v. California, supra. It is not sufficient under 
this test that some state of facts can be conceived that 
would sustain the classification, rather, 


[w}]hen it is shown that State action 
threatens significantly to impinge 
under constitutionally protected 
freedom, it becomes the duty of this 
Court to determine whether the action 
bears a reasonable relationship to 


the achievement of the governmental 
purpose asserted as its justification, 
Bates 7. Little Rock, 361 U.S. 516, 
525 (1960). 


32. 
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| 


where fundamental rights are in the balance, broad 
classifications will not be sustained as reasonable if less 
discriminatory means are available for the accomplishment of 
the desired purpose. Cantwell v. Connecticut, 310 U.S. 296 
(1940), Aptheker v. Secretary of State, 378 U.S. 500 (1964) . 

The primary purpose of Code 16-1504 is to protect 
the plaintiff should the defendant fail in his claim of title. 
Ourisman Chevrolet v. Suber, (D.C. App.), 104 A.2da 252 (2954). 

| 

Assuming that Congress has a legitimate interest in requiring 


the defendant to provide this kind of protection for the plain- 


14/ | 


tiff, the means chosen are unnecessarily broad. The desired 


result could be accomplished by requiring what some call a 
"use and occupancy bond." See Litigation Costs: The Hidden 
Barrier to the Indigent, 56 Geo. L. J. (1968). That is, the 
defendant is allowed to remain in possession pending adjudi- 
cation of his rights on condition he pay rent into the court or 


to the plaintiff; the plaintiff would be entitled to possession 


should the defendant fail to make payment as ordered. 


14/ It bears repeating here that the statute provides no pro~ 
tection for the defendant if he is deprived of possession. 
Since the legitimate state interest would appear to be in 
protecting both parties, there being no apparent reason to 

| 


This type of arrangement has been and is being used in 


cases involving indigent litigants as an alternative to 


15/ 


supersedeas bonds and other security requirements. 


The construction of Code 16-1504 by the D. C. 
Court of Appeals and’ its application to the defendant does 
not allow a vse and occupancy bond in lieu of an undertaking. 


The constitutional guarantee of 
equal protection of the law is 

not subject to a construction 
which allows a man of means to 
defend his rights in court while 
denying the same opportunity to 
the indigent. The availability 

of the courts is necessarily open 
to all -- both rich and poor alike. 
Equal protection of the laws does 
not permit as a condition precedent 
for access to the machinery of the 
courts a bond which a defendant is 
without means to procure. Sanks 

v. Sanks, supra. 


Fn. 14 Cont. 

favor the plaintiff, the statute would seem to be too narrow 
as well as too broad to accomplish the legitimate govern- 
mental purpose. 


15/ Edwards v. Habib, U.S. App. D.C.) 366 F.2d 62& (1965). 
Lee v. Habib, No. 3679, D.C. App., October 17, 1967. 
Hardiland Realty, Inc. v. Dixie Clark, No. 41090, S. Ct. 
Ill., December 7, 1967. In this case the Supreme Court 
of Illinois allowed the appellant to file a use and 
occupancy bond in lieu of a supersedeas: appellant prom=- 
ised to pay to appellee all rent due and to become due 
during the pendency of the appeal should she fail to 
seccessfully prosecute her appeal; as security for the 
bond appellant agreed to deposit rent currently due with 
a third party and to pay rent as it fell due. The stay 
of execution was conditioned upon appellant's compliance 
with the terms of the bond. 
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It is submitted that conditioning the defendant's 


continued possession pe 


of title on prompt payment of monthly rent is adequate 


| 
yn 
| 
| 
| 
protection for the plaintiff. Edwards v. Habib, 366 F.2d 
| 


628, (1965). 


In interpreting the "equal protection of laws" 


nding determination of the gquestio: 


Tussman and TenBroek in their Article, The Equal Protection of 


the Laws, 


needed than to determine whether the class defined by th 
legislature in a given law was reasonable, 


law applied equally to all in the class. 


.--{W]e must look beyond the 
classification to the purpose of 
the law. A reasonable classification | 
is one which includes all persons | 
who are similarly situated with re- | 
spect to the purpose of the law. | 
37 Calif. L. Rev. at 346. 

| 


37 Calif. L. Rev. 341 (1949), stated that more 


| 
and whether the 


was 


le 


Following this view of what is reasonable, the article dis- 


cussed five classifications. Only two of these, however, are 


pertinent here. The authors discuss what they call “under- 


* * : . . - : \ 
inclusive" and "over-inclusive" classifications. When 
fall into these two classifications there is a prima fa 


violation of the equal protection requirement of reason 


| 
| 
cie 
| 


laws 


ableness. 


| 
An under-inclusive classification is one in which all 


who are included in the class are tainted with the mischief 


that the legislature is seeking to remedy, but there are others 
also tainted whem the classification does not include. An 
example of such a classification is involved in Skinner v. 
Oklahoma, 316 U.S. 535 (1942). The court heid that an act 
which required a person convicted of twe or more felonies in- 
volving moral turpitude to be rendered sexually sterile vio- 
lated equal protection. Tne act expressly excluded, inter 
alia, persons convicted of embezzlement but included larceny 
and robbery. Since the act was to prevent procreation by 
criminab convicted of “zlonies involving moral turpitude and 
there being no intrinsic distinction b-":ween larceny and em- 
bezzlement, the legislation was un“ er-inclusive because all 
persons tainted with the mischief to be remedied were not in 


the classification. 


An over-inclusive classification is one in which the 


class affected by the iv includes individuals who are not 

tainted with the mischief at which the law is aimed. 

“~erod, ordering the death of all male children born on a 

particular day because cne of them would s77e day bring about 

his downfall, employed such a classification." 37 Calif. L. 

Rev. at 351. An example of this classification can be found 
320 U.S. Sl (1943). The 


Supreme Court held that legislation th2t restricted persons 


of Japanese ancestry residing in military areas to their place 


i 


of residence at certain hours was discriminatory, but permiss- 


ible because of the war. The legislation here, however, was over= 


inclusive because all persons of Japanese ancestry are not 


disloyal to the United States. The classification of persons 
| 


of Japanese ancestry contained many who were loyal. 


With respect to these two classifications, i.e., 
under-includive and over-inclusive, Code 16-1504 is both, 


nal ~ 
“While it may seem paradoxical to assert that a classification 


can be at once over-inclusive and under-inclusive, many 
classifications do, in fact, fall into this category, that is, 


they can be challenged separately on both grounds," 37 calif. 


L. Rev. at 352. 
Another purpose of Code 16-1504 is "to discourage 


defendants from interjecting the title issue for the purpose 


| 
of delaying the possessory action or continuing in the en- 
| 
joyment of rent-free premises." Sheve v. Hollins, No. 21592 
| 
U.S. App. D.C., August 6, 1968; see Rule 5 of the Court of 


General Sessions. The classification is enaaeencieseye be- 
cause only poor defendants are prevented by the bond require- 
ment from filing frivolous pleas of title. The defendant who 
is not indigent is not precluded by the statute from filing 


frivolous pleas. Consequently there are persons tainted with 


37. 


the mischief sought to be remedied who are not included in 
the class. See Litigation Costs: The Hidden Barrier to the 
Indigent, 56 Geo. L.d. 516 (1968). Code 16-1504 is over- 
inclusive since its affect on all poor defendants is the same. 
It precludes them all from filing claims of title: those 
that would file frivolous claims and those that would not. 
Therefore there are those in the classification who are not 
tainted with mischief at which the statute is directed. 

Code 16-1504 is then over-inclusive. See Burns v. Ohio, 310 
U.S. 252 (1959). 

As the discriminatory classification against poor 
defendants created by the Code 16-1504 is not reasonably 
related to any legitimate governmental objective, the reauire- 
ment must be held unconstitutional as a denial of equal pro- 
tection of the law. 

ARGUMENT B 


THE COURT BELOW ERRED IN CONSTRUING THE LANGUAGE 
OF CODE 16-1504 TO REQUIRE A MONEY BOND 


I. THE TRIAL COURT ERRED IN 
REQUIRING THE DEFENDANT TO 
POST A MONEY BOND WHERE 
THERE WAS A SHOWING OF IN= 
DIGENCY 


When, as in this case, a defendant files a sworn 


16/ 


plea of title and asserts that he is poor end cannot afford 


15/ The defendant asserted her indigency in her "Motion 


a money bond, the trial court must exercise its discretion in 


determining what sort of undertaking the defendant must enter 

into under Code 16-1504. It is clear the court is not obligated 

to require a money bond. District of Columbia Code distinguishes 
| 

a bond from an undertaking. 


An undertaking means an agreement 
entered into by a party to a suit 

or proceeding, with or without 
sureties, upon which a judgment or 
decree may be rendered in the same 
suit or proceeding against the party 
and his sureties, if any, the party and 
sureties submitting themselves to 

the jurisdiction of the court for 

that purpose. D.C. Code 28-2501 


Thus, the trial court had a full range of al~ 
ternatives in ordering the defendant to comply with the | 
requirement of an undertaking under Code 16-1504: It 
could have required a large money bond, a nominal money 
bond, and/or a promise to pay intervening damages, costs 


17/ 


and rent. 


—_— | 
Fn. 16 Cont. 
In Opposition To Strike Plea f Title" and in her memorandum 
to support that motion. In addition counsel for defendant 
made oral representation of the defendant's inability to 

| 


post a large money bond. | 
| 


17/ In fulfilling the security requirement of Rule 65 of| the 
Fed. Rules of Civil Procedure where the indigent plaintiff 
sought a preliminary injunction, the District Court allowed 
a nominal security of $100.00. Harris v. Peters, et; al 
D.C. D.C. Civil No. 1485-67, filed in forma pauperis, June 
12, 1967. 
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The requirement of “sufficient surety" did not necessarily obli- 
gate the trial court to require a commercial surety. It is 
unclear whether "sufficient surety" refers to a person who 
guarantees the undertaking or the security for the undertaking. 
See Dowling v. Buckley, 27 App. D.C. 205, 208 (1906). Either 
interpretation would seem to be permissible so long as it is 
consistent with the purpese of the code. An "undertaking" or 
promise by the defendant "to pay all intervening damages and costs 
and reasoneble intezvening rent fox the premises..." could be 
secured by a stipulation that the defendant confesses judgment 
in cas2 of default. This confession of judgment would be a 
“sufficient surety." 

Such an arzangemextwas used in Costen v. Buschow, 
(D.C. App.) 213 A2d 759 (1965). In Costen the parties stipu- 
lated that the defendent would make monthly payments to the 
plaintiff not as rent but in Lieu of the bond requirement of 
Code 16-1504, and that if the sum was not timely paid the 

18/ 

plaintiff was entitled to possession of the premises. The 


court held that since the defendant failed to comply with this 


agreement the plaintiff was entitled to possession. 


18/ The defendant, through counsel, orally requested that she 
be allowed to stay on the premises on condition a reason- 
able rent be paid to the plaintiff. This suggestion was 
not accepted by the court. See footnete 7 of this Brief. 


II. IN THE EXERCISE OF iTS 
PREROGATIVE OVER THE 
ADMINISTRATION OF JUSTICE 
IN THE DISTRICT OF COLUMBIA, 
THIS COURT SHOULD ORDER THE 
PROVISION OF CODE 16-1504, 
REQUIRING AN UNDERTAKING 
WITH SUFFICIENT SURETY, RE- 
LAXED WITH RESPECT TO INDI- 
GENT DEFENDANTS 


The trial court in striking the defendant's plea of 
I 


title and refusing to certify this case to the District Court, 
believed it was bound to do so by prior decisions of the D.c. 
Court of Appeals. E.g., Knowles v. Mosher, (D.C. App.) 45 A.2a 


755 (1946). The trial court read these decisions to mean that 

| 

the provision of Code 16-1504 are mandatory, i.e., requiring a 
| 


money bond. See, docket entries p.21. It is submitted that the 
| 


| 
D.C. Court of Appeals in construing Code 16-1504 as being manda— 
| 


tory, appeared to have relied on the language of the statute rather 


than on any legislative history. See Knowies v. Mosher, supra. 


In Nickles v. Sullivan, (D.C. App.) 97 A2d 920 (1953), 
the Court of Appeals relied on the language of the 1940 version 
| 
of Code 16-1504, "which states that if the defendant pleads 
title to the premises in himself, '... and shall enter into an 
undertaking with sufficient surety, to be approved by the court... 


the court shall certify the proceedings to the District Court...’ 


(Emphasis supplied.)." 97 A2d 920, 921. See Mindell v. 


| 
€D.C. App.) 65 A2d 340 (1949). “Shall enter into an undertaking" 
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was changed to read Yand enters into an undertaking" in 1965. 

See D.C. Code 1940, § 11-738; D.C. Code 1951, § 11-736; D.C. 

Code 1961 § 11-738; D.C. Code 1961, § 16-1504 (1965 Supp.). 

The present. code provision carries the change made from the earlier 
versions. See code provision p.7 of this Brief. 

It is submitted that the deletion of the word shall 
from Code 16-1504 would indicate a relaxation on the mandatory 
aspect of the statute. It appears that the trial court should 
have discretion in determining what type of arrangementis re- 
quired under Code 16-1504, so long as the purpose of the statute 


is kept salutary and there is a showing of indigency. Whether or 


not the trial court erred in its interpretation of Code 16-1504 


or of the decisiors of the D.C. Court of Appeals, this Court 
should, in the interest of equal justice and within the frame- 
work of its supervisory powers, order the trial court to deter- 
mine what type of ah arrangement in lieu of a money bond, may 
satisfy the provision of Code 16-1504. See Tate v. United States, 
123 U.S. App. D.C. 261 (1966). 
III. AS A MATTER OF PUBLIC 
POLICY, THIS COURT 
SHOULD REVERSE THE DE- 
CISION BELOW 
The court below made much of the fact that the bond 


requirement "did not deny appellant the right to litigate the 


question of title to the real estate in an independent action 


! 
42. 
| 
| 
in the United States District Court." Thompson v. Mazo, App. 
| 
No. 4173, p.4 of opinion. That right -- the right to have the 


District Court determine the question of title -- is one 'that 


always has been afforded by the common law; indeed, under the 


common law, that was the only way in which a putative tenant 


could challenge another's claim to possession. Pollock and 


| 
Maitland, supra. But this "right" long has been recognized as 


inadequate, in large part precisely because those proceedings 
take a long time, during the pendency of which the tenant in 


possession might be ousted. 
| 


It is well documented that suitable housing for per- 


| 
sons of inadequate means is difficult to obtain. Problems of 


Housing People in Washington, D. C., NCPC (1966); See Kay v. 
| 
Cain, D.C. Cir., 154 F.2d 305 (1946); Wald, Law_and Poverty 


1965, Housing (1965); Lowe, Public Housing in the District of 
Columbia; A Sociological Essay, The D. C. Housing Research 
Committee Report (1967). Because of the scarcity of suitable 
dwellings, the poor are forced to rent where they can. Thus 
we have the growth and development d slums and all their 
attendant social ills. Schorr, Slums and Social Insecurity, 
U.S. Government Printing Office, 1963. | 
Among the poor, adequate housing is obtained only 
through frugal living and serious planning. It is usually an 
| 


insurmountable set back if a poor family is dispossessed after 
| 
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itchas obtained suitable housing in a clean neighborhood. 
Where a family experiences such a set back, it is relegated to 
swell the masses of poor citizens in the already over crowded 
slums. See Crisis In Housing: a four-part series, The Sunday 
Star, Washington, D. C., July 18-21, 1965; Perman, The Girard 
Street Project, (1964). 

The interpretation of Code 16-1504 by the District of 
Columbia Court of Appeals, making mandatory the requirement of 
an undertaking, i.e., a money bond, tends to displace indigent 
families and adds to the growth of slums. This interpretation 
resulted in the defendant's family being dispossessed and the 
@efendant being denied a meaningful hearing. Consequently there 
seems to be no reason why this interpretation should be affirmed 
if a a@ifferent interpretation could satisfy two conditions: 
(1) vindicate the purpose of the statute and (2) preserve the 
defendant's possession. An interpretation of Code 16-1504 that 
would allow the defendant to remain in possession on condition 
she pays to the plaintiff a sum of money based on the reasonable 
rental value of the premises would fulfill these conditions. 


See Costen v. Buschow, (D.C. App.) 213 A.2da 759 (1965). 


It would appear that public policy, aside from any 


other grounds, would dictate that Code 16-1504 be interpreted 
to add to the welfare of the community and not be construed to 


exacerbate the problem of slum housing. Interpreting Code 16-1504 


an arra i i 
so as to allow rangement like the one used in Costen would 


| 

give the plaintiff his indemnification, provide the defendant 
| 

| 


with an opportunity to defend her possession, and, perhaps, 


militate against the further development of slum housing. In 
| 

view of this, the defendant maintains that this Court should 
| 
| 

order the requirements of Code 16-1504 relaxed with respect to 


| 
indigent defendants, and allow the arrangement specified in = 
| 
Costen to serve in lieu thereof. Tate v. United States, 123 


U.S. App. D.C. 261 (1966). 


Iv. THE DEFENDANT MAINTAINS THAT 
THIS CASE IS NOT MOOT SINCE 
{THE JUDGMENT FOR POSSESSION 
IN THE COURT BELOW IS RES 
JUDICATA AND SUBJECTS THE 


DEFENDANT TO A SUIT FOR RENT 


The defendant maintains that the present case is not 


| 
| 
moot because there is a judgment for possession against! her in 
| 
| 
the Court of General Sessions. This judgment is res judicata 
as to (1) the existence of the tenancy, (2) the occupation by 


the tenant, and (3) that rent is due. Bess v. David, (D.c. 


App.) 140 A.2a 316 (1958); see Brown v. Southall Realty 


Company, (D.C. App.) 237 A.2d 834 (1967). This judgment 


subjects the defendant to a suit for rent, where the only 


| 
issue triable would be the amount of rent due the plaintiff. 
Bess v. Davis, supra. Because of the possible Litigation and 


pecuniary loss incident to this judgment, this case is not moot. 
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Although the plaintiff was divested of any interest 
in the property by the foreclosure of the second deed of trust, 
this did not terminate his liability to the defendant for rents 
he collected on leasing the property in the event the defendant 
prevails on the issue of title. See Sheve v. Hollins, No. 21592, 
U.S. App. D.C., August 6, 1968. A suit for an accounting may 
be brought against the plaintiff for these rents. Such a suit 
may be, however, precluded by the res judicata effect of the 
possessory judgment. On the other hand, it would appear that 
the dismissal of the defendant's District Court suit as moot 


would have no res judicata effect since the dismissal was not on 


19/ 


the merits. 


19/ In addition to the above, there are other grounds on which 
this case is not moot. Where a case is vested with sub- 
stantial public interest, it is not moot even though the 
central dispute between the parties to the litigation has 
ended. United States v. Trans-Missouri Freight Ass'n., 
166 U.S. 290 (1897): Southern Pacific TerminalvCo. v. 
Interstate Commerce Commission, 219 U.S. 491 (1910); 
Schier, Protecting the Interest of the Indigent Tenant: 
Two Approaches, 54 Calif. L.R. 670 (1966); see also 
Diamond, Federal Jurisdiction to Decide Moot Cases, 

904 U. Pa. L. Rev. 125, 135-37 (1946), and Clayton v. 
Stone, 123 U.S. App. D.C. 18, 358 F.2d 548, (1966): 
13 How. L.J. 450 (Spg. 1967). 


CONCLUSION 


For the above reasons stated, “the Appellant 7 
tains that the decision of the D. C. Court of Appeals affirm- 


ing the judgment of the Court of General Sessions be reversed. 
| 
Respectfully submitted, 
| 


Jerry S. Byrd | 
Attorney for Appellant 
1343 “H" Street, N. E. 
Washington, D. Cc. 20002 
Phone: 399- 6431 


CERTIFICATION OF SERVICE | 
I hereby certify that a copy of the foregoing Brief 


for Appellant has been mailed to Herman Miller, Esq., attorney 
| 

for Appellee, 400 - Sth Street, N. W., Washington, D. C., | postage 
| 

| 


prepaid, this day of December, 1968. 


Jerry S. Byrd 
Attorney for Appellant 
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STATUTES 
D.C. Code 1967 Ed. Title 16-1504 


RULES OF COURT 
Rule No. 5, Landlord and Tenant Rule, D.C. Court of General Sessions. . . 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


a1 
No. 22;676— 


THELMA G. THOMPSON, 
Appellant, 


SYLVAN MAZO, 
Appellee, 


APPEAL FROM JUDGMENT OF THE DISTRICT OF COLUMBIA 
COURT OF APPEALS 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED 


1. The question involved is whether the appellant may be ex- 
cused from filing a bond or undertaking required by the Statute | 
Title 16-1504 D.C. Code when she files a plea of title in Landlord ! 
and Tenant Branch of the District of Columbia Court of General | 
Sessions, and request the Court to permit an alternative which is | 
not contained in the Statute? | 

| 


2. Another question is whether the appellant by her own self- 
serving statement that she is indigent is entitled to have the Court 
waive the requirements of the Plea of Title Statute, thus giving her 
better treatment than other who may file such a Plea and who are 


Counsel L. the Appellee hereby indicates that there ‘ey 


no pending cgses previously before ‘this Court under the or 
| 


similar title. | 


not indigent, and whether such request is discrimination against the 
appelice? 


3. Another’ question is whether the appellant’s complaint filed 
in District Court which was dismissed on motion of appellee and 
from which no ‘appeal was taken, and which is for the identical 
relief as set out!in the plea of title is res judicata of the plea of 
title? 


4. Another question is whether the appeal taken from the 
order striking the plea of title because the appellant failed to post 
plea of title undertaking or bond is moot because a valid second 
deed of trust on the property involved foreclosed the property and 
the appellee no longer has title or possession? 


COUNTERSTATEMENT OF THE CASE 


On May 26, 1966, the appellee became the purchaser at fore- 
closure of premises 2303 Rand Place, N.E., Washington, D.C. and 
received a trustees’ deed from the trustees under the deed of trust 
foreclosed. Mazo, the appellee had no connection of any kind with 
the transaction in which the deed of trust was executed, but became 
the purchaser as an innocent purchaser in good faith, for value, and 
he made his purchase without any notice or knowledge concerning 
any of the facts which existed prior to the sale. (The husband of 
the appellant, who was also an owner as tenant by the entirety, did 
not join in any defense to the action for possession, or in the appel- 
lant’s action which was filed in the United States District Court.? 


1 Filed July 28, 1966, Civil Action 1002-66 which was dismissed March 
14, 1967 on motion filed by the appellee herein to dismiss. No appeal was 
taken from this dismissal. 


Although the sale took place in front of the premises May 26, 
1966, and the appellant was served with a 30 days notice to quit? 
the appellant took no steps to file any action in the District Court 
until July 28, 1966.3 On this last mentioned day appellant filed her | 
complaint in the District Court to set aside trustees’ deed and cancel 
deed of trust, and additionally she named in this action all the prior 
parties who are alleged to have had the prior transaction with her 
including the trustees.* No injunctive relief was requested, which if 
granted would have amounted to the relief to appellant as given her | 
by the plea of title which she filed as an answer to appellee’s posses- 
sory action in the landlord and tenant branch of the District of 
Columbia Court of General Sessions. After the plea of title was 
filed the Court set a $3,000.00 plea of title bond as required by the 
Statute.° When this bond was not filed, the Court struck the plea 
of title and entered judgment for appellee for possession. ° There- 
upon the appellant noted her appeal to the District of Columbia 
Court of Appeals. Bearing in mind that the appellee acquired the 
property May 26, 1966, and as late as January 1967 the appellee 
had not received any payment for use and occupancy of the prem- 
ises was unable to carry it in that monthly payments were due on 
the prior first and second deeds of trust, and the acrual of taxes 
the property was foreclosed under the second trust. No dismissal 


2 after a foreclosure sale the grantor or others in possession are entitled to | 

a 30 days notice to quit before the purchaser is entitled to possession. Thom- | 
hill v. Atlantic Life Ins. Co., 63 App. D.C. 184, 70 F.2d 846 (1934), D.C. Code 
(1967) Title 45-822. | 
| 

Supra Note No. 1. | 
4Supra Note No. 1. | 
5D.C. Code (1967) Title 16-1504. This is also required by D.C. Court of 
General Sessions, Landlord and Tenant Rule No. 5. | 


Supra Note No. 5. 


was taken from the dismissal of the District Court Action, which 
dismissal occurred March 14, 1967. 


The reason assigned by appellant for not complying with the 
Statute Title 16-1504 was that she was financially unable to post 
such a bond. 


After the plea of title was stricken, the appellant made no 
application to the District of Columbia Court of Appeals nor to this 
Court either to reduce the bond or enter any other order which 
would be equitable to the appellee. The effect of the appellant not 
giving a bond would be to take the appellee’s property without just 
compensation, and because of the delay encountered by the pro- 
ceedings, the second deed of trust against which there was no 
defense or complaint wiped out the appellee’s interest in the 
property. 


SUMMARY OF THE ARGUMENT 


1. The Court was not in error in requiring a $3,000.00 bond 
which is required in all cases where a plea of title is interposed, 
which is a statutory requirement and which has existed for so long 
and been passed upon so frequently as to be a rule of property. To 
refuse the appellee an adequate bond would be to take the appel- 
lee’s property without just compensation. 


2. The appellant’s position in the trial court level and in the 


District of Columbia Court of Appeals and even in this Court is not 
an alternative should have been invented, but that because of her 
poverty she was not required to post any bond. Apparently as an 
after thought the brief of amicus curiae argues for an alternate bond. 
This was not attempted to be secured by the appellant in D.C. 
Court of Appeals nor in this Court. 


3. The matter is res judicata in that the appellant concedes the | 
District Court action which she filed is essentially the same as her 
plea of title. That action having been dismissed on motion, from 
which no appeal was taken, an adjudication on the merits is pres- 
ently outstanding. 


4. Since the appellant did not make any payments and the | 
brief of the appellant concedes the second trust in which the appel- 
lee had no interest foreclosed the property, the appeal is moot. 


STATUTES AND RULES OF COURT INVOLVED 


Title 16-1505. Certification to District Court upon Plea of 
Title; undertaking. 


“When, upon a trial in a proceeding pursuant to this 
chapter the defendant pleads title to the premises in 
himself, or in another under whom he claims setting 
forth the nature of the title, under oath, and enters 
into an undertaking with sufficient surety, to be 
approved by the court, to pay all intervening dam- 
ages and costs and reasonable intervening rent for the 
premises, the court shall certify the proceedings to 
the United States District Court for the District of 
Columbia, and the proceedings shall be further con- 
tinued in the District Court in accordance to its 
rules.” 


Landlord and Tenant Rule 5. PLEA OF TITLE. 


“Every defendant desiring to interpose a plea of title 
must file such plea in writing, under oath, accompa- 
nied by a certification that it filed in good faith and 
not for the purpose of delay and with an application 
for an undertaking to be approved by the Court as to 
form and amount. Upon such approval by the Court, 
the undertaking shall be filed within four days there- 


after. Upon tailure to so file the undertaking the 
clerk shall strike the plea of title unless the Court for 
good cause shown shall extend the time within which 
the undertaking may be filed.” 


ARGUMENT 


1. The Court was correct under the statute and the Rules of 
the Court in requiring an undertaking to protect the appellee for 
intervening damages and costs, and intervening rent. The appellant 
has contended at all times and in her present brief that because of 
her poverty she should be relieved from filing a bond, and to require 
it deprives her of her constitutional rights. The statute requires 
such a bond. and the Court could have no authority to waive the 
requirements of the statute, which is mandatory. If the Court could 
do so. where would the line be drawn? The history of this require- 
ment is reflected’ in many cases previously decided.” Merely by the 
appellant’s self-serving statement that she is poverty stricken she 
could circumvent the statute. Our view is that having owned the 
property (which required payments on the first and second trust as 
well as taxes) she was not in that condition to be indigent and pov- 
erty stricken. The requirement of the bond could not be met by 
her, but this fact did not make her poverty stricken. This difficulty 
is confronted by many litigants. As the District of Columbia Court 
of Appeals pointed out, bonds are required in attachment before 
judgment cases; non-resident plaintitts may be required to deposit 
bonds for security: cases involving attachment of personal property 


7Mahoney v. Campbell, D. C. A. (1965) 209 A.2d 791; Sutton v. Jones, 
D. C. A. (1962) 181 A.2d 470. Ourisman Chev. Co. v. Suber, D.C. App. 
(1954) 104 A.2d 252; Watwood v. Morrison (1963), 193 A.2d 71; Royall v. 
Weitzman, D. C. App. (1956) 125 A.2d 680; Nickles v. Sullivan, D. C. App. 
(1953) 97 A.2d 920: Mindell v. Glenn, D. C. App. (1950) 74 A.2d 340; 
Knowles v. Mosher, D. C. App. (1946) 45 A.2d 340. 


on a judgment; proceedings under the financial responsibility motor 
vehicles act; replevin proceedings and request for stay of execution | 
on judgment all require bonds and undertakings. Does the appellant 
contend that in all such cases, a poverty stricken person can require 
the court to waive the statutory requirements for bonds because of 
his condition? If so, where is the line drawn. Would such bonds be 
waived merely on an unsupported claim that poverty exists. Ifno | 
bond is required in all such cases how is the person in whose favor | 
the bond is given be protected? This is clearly demonstrated in this) 
case in that the appellee acquired the property in May 1966 and no. 
protection was afforded the appellee and in January 1967 he lost | 
the property by reason of the foreclosure of the second trust. The | 
constitutional argument requires the Court to cause a discrimination 
against one class of litigants in favor of a portion of another class. 
Stated differently, a poverty stricken person is favored over the | 
same kind of litigants in the same class. No cases are cited by the | 
appellant which permits a statutory requirement to be met merely 
because of poverty where to do so, in private litigation between| 
private parties. 


2. The position of appellant here is that an alternative shoulal | 
be invented which is not provided by statute, because she is alleg- 
edly poverty stricken. The appellant.did not prepare or include any 
appendix and requests the Court to glean specific allegations of the ' | 
pleadings from docket entries. I have searched the proceedings. | 
The appellant’s primary object in the trial Court as well as the D. Cc, 
Court of Appeals was to entirely avoid filing any bond, and while | 
she did move the Court of Appeals to reduce the bond, we have no 
recollection that an alternative was requested. It is further signifi- | 
cant that the appellant did not apply to this Court for any stay. | 
Appellant cites Edwards v. Habib, 125 U.S. App. D.C. 49, 366 F. 24 
628, wherein this Court permitted District of Columbia Court of 


General Sessions Rule 73 to be avoided by paying the rent called 


for in the landlord and tenant agreement between the parties. This 
action of this Court permitted this notwithstanding the Rule 73. 
However, this was not a statutory requirement. Had the require- 
ment for supercedeas bond in the Edwards case been required by 
statute, the order of this Court would have been different, as we are 
sure this Court would respect the statute. In Edwards when both 
the trial court and D.C. Court of Appeals rejected Mrs. Edward’s 
request to be permitted to pay the rent called for in the agreement, 
on application to this Court such order was passed. In present case 
no application was made to this Court. Even ‘in Edwards, great 
hardship has resulted to Mr. Habib, in that Mrs. Edwards on many 
occasions failed to comply with this Court’s order by defaulting in 
her payments, and Mr. Habib was subject to additional attorney’s 
fee regarding the filing of motions to vacate the order. On each 
occasion after the motion was filed, even though Mrs. Edwards 
defaulted, this Court permitted payment late. In all these cases, 
including the cases in footnote 7, the owner took financial loss 
because of the delay in settling the matter. Scheve v. Hollins, __ 
U.S. App. D.C. ___, decided August 6, 1968, No. 21592, is also 
cited. This likewise was a plea of title case, in which the appellants 
Hollins did file a plea of title bond, and the plea was not successful. 
In assessing damages Judge Hart in effect disallowed the bond by 
giving $1.00 damages. Chief Judge Bazelon writing for this Court, 
reversing the judgment, pointed out the reasons for the bond and 
allowed full recovery thereon. It is also clear that the bond was 
entirely inadequate. It was estimated that the case would be 
reached for trial in 10 months and the bond was predicated on that 
time. However, it was considerably longer before the case was 
reached, almost two years, and the owner never recovered the 
reasonable value of the occupancy sum. In Edwards, supra and 
Sheve, supra, where each of the owners were entitled to protection 
caused by delay, a cloud on the title existed preventing sale, and no 


provision was made for this loss. In Edwards this cloud still prevails 
after a period of three years. After all, the Owner should have some 
rights. It is equally clear, with the modern trend favoring indigent | 
persons, great damage results to small owners who have purchased | 
a small property for financial security, only to lose it because they | 
unable to collect their rents, and thus unable to make payment of 
taxes and building association payments. The appellant argues her) 
failure and inability to post bond deprived her of her day in Court. 
But, she sought another avenue, namely the District Court case, in | 
which she sought recovery of the title by a suit to set aside the 
deed of trust as well as the trustees deed. Filing of this action | 
required no bond and created a lis pendens on the property. Appar- 
ently appellant was satisfied with the District Court’s ruling dismiss- | 
ing the complaint, for she noted no appeal, and if she believed the 
ruling of dismissal was error her remedy was an appeal. Such 
District Court action, with subsequent appeal, preserves her day in 

Court without the necessity of giving bond. Injunctive relief was | 


available, and if denied, appeal therefrom to this Court was in order, 


and the same relief could have been requested which did not require, 


any compliance with Title 16-1504, and by such action she could | 
avoid the question which she now contends that Title 16-1504 | 
denied her a trial, and further avoided the question of law for which 
we contend, namely, if Title 16-1504 is constructed as requested by 
appellant, then it discriminates against the appellee as he is entitled 
to the protection thereof, and the Courts, by statutory construction, 
cannot apply this statute differently to one set of litigants as against 
the class who are sought to be protected. Such a construction | 
clearly would be discriminatory, and would read into the statute, 
language which it clearly did not include. The appellant argues that’ 
if Title 16-1504 did not exist then a person claiming title would be | 
required to resort to an independent “time-consuming” proceeding | 


in another court. But to what court? It could only be the District | 
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Court, for that is the only court in this jurisdiction which would 
have jurisdiction. However, the procedure under Title 16-1504 
takes the jurisdiction out of the General Sessions Court and puts it 
in the Court which the appellant characterizes as “‘time consuming,” 
thus resulting in the same court which the appellant seeks to avoid. 
There is no other court to which resort may be had. To follow the 
appellant would be to deny to the appellee the legend enscribed on 
the United States: Supreme Court building, “Equal Justice Under 
Law.” The difficulty with the appellant’s contention is that the 
plea of title bond is mandatory.® To permit the appellant merely 
to pay rent, forfeits to the appellee any right given him under the 
statute in addition to the rent, indemnity for all intervening dam- 
ages and costs. The intervening damages being not only indemnity 
to physical damage but damages which results in appellee’s inability 
to receive the benefit of any contract for the sale of the property 
which may be to his advantage and which might bring a profit, and 
which sale is unable to make because of the lis pendens. 


The conditions which the undertaking insures are clearly 
defined in Title 16-1504 and require no definition, and it is also 
clear that a surety bonding company is not an exclusive requirement. 
The appellant could deposit cash into the Registry of the Court or 
obtain private sureties who could qualify financially. No effort was 
made in either of these manners. We cannot understand the claim 
that exercise of the right to bring an independent action to try title 
in the District Court is inadequate, when, by the successful filing of 
a plea of title, the case is certified by that very Court which appel- 
lant claims inadequacy. Unfortunately it is the present statute 
which is binding, and not the prior law which present Title 16-1504 
superseded. 


8See cases under footnote 7. 


1] 


The appellant does not argue that the amount of $3,000.00 
was excessive, or that the time required to be reached would not | 
use up. Considering the taxes and the amounts necessary to pay the 
first and second trusts, and at least interest to the appellee, a deter-| 
mination of $125.00 per month as rent is not unreasonable. And 
when at least 24 months is required to reach the case, a bond of; | 
$3,000.00 was proper, which does not give any consideration to 
the question of damages to the property, or other loss to appellee 
for his inability to sell the property. ! 


The appellant’s main contentions do not rest on claims that she 
should have been permitted to pay rent, but the claim is to require| 
a bond deprived her of her constitutional rights, and as an indegent! 
person she was entitled to greater rights than persons of same class | 
who are not indigent. 

| 

None of the cases cited by the appellant, except those which | 
are cited by appellee in footnote 7 are analogous, in that they did | 
not involve pleas of title, or had any relation to such questions, and 
in effect are out of context. And as pointed out by the D.C. Court 
of Appeals, Griffin v. Mlinois, 351 U.S. 12 (1956), was a criminal 
prosecution and not a civil case, and this same answer can be made 
to the related cases cited by appellant. The appellant argues that as 
a matter of public policy the Court should reverse. This reasoning; 
tends to drive legitimate purchasers away from the market in that 
it exposes any purchaser of rental or other property out of the 
market when it becomes commonly known that the present laws as 
enacted are not enforced as written, and the difficulties which one 
encounters in dealing with property. All of the arguments of the 
appellant in her point 111 really is a criticism of public housing 
authorities, and which can be remedied by legislation, and not to 
make private ownership responsible for a public duty. 
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< 


3. The issues here have been adjudicated in the District Court 
in appellant’s action Civil Action 2001-66, in which the appellant 
concedes raised the same issues as the plea of title. That case was 
admittedly dismissed on appellee’s motion to dismiss. No appeal 
was taken from that case and consequently the issues were decided 
against the appellant. The cases are legion to the effect, that a 
decree or judgment in a prior action between the same parties 
involving the same issues.° 


4. The question presented by the appeal is moot. The appel- 
lant concedes that 'the property was foreclosed under a valid subsist- 
ing second deed of trust on the property and the same is now 
owned by a third person not involved in this litigation. Even if a 
reversal is permitted, how does this leave the matter? The issue 
was one of possession. The possession of the premises certainly 
cannot be restored to the appellant. The failure by the appellant to 
make reservation for payment or protecting the appellee and no 
income received from May 1966 to January 1967, the trust holders 
would not stand still and by foreclosure of the second trust deprived 
and destroyed all interest of the appellee in the property, and any 
claim of right likewise of the appellant has been lost. The appellee, 
by such foreclosure of the valid second deed of trust has lost any 
right of possession and is unable to restore possession. In Smith v. 
Worksman, D.C. App. 99 A.2d 712, it was held that if pending 
appeal an event occurs which renders it impossible to grant relief or 
makes the decision unnecessary the question becomes moot and the 


tefferson School of Social Science v. Subversive Activities Control Board, 
118 US. App. D.C. 2, 331 F.2d 76. Even if the ruling is erroneous it never- 
theless is binding. D. C. v. Weams, D.C. App. 208 A.2d 617 (1965). Reiter v. 
Universal Marion Corp., 112 U.S. App. D.C. 68, 299 F.2d 449. Gullo v. Vet- 
erans Coop. Housing Ass’n, 106 U.S. App. D.C. 70, 269 F.2d 517. Melaro v. 
Mezzanotte, 122 U.S. App. D.C. 244, 352 F.2d 244. 
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appeal will be dismissed. This Court, in U.S. Trust Co. v. David, 36 | 
App. D.C. 549 (1911) held that appellate courts will not determine | 
abstract or moot questions. 


CONCLUSION 


We respectfully request the Court to affirm the decision of the | 
District of Columbia Court of Appeals. 


Respectfully submitted, 


HERMAN MILLER 
Attorney for Appellee 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 


Beene — een ee 


In order to remain in possession of her home pending 
the trial of another's suit for possession, appellant had to 
file a plea of title. The trial court conditioned appellant's 
right to file that plea upon her posting a $3,000 bond. The 
first issue presented for review is whether this condition 
was an abuse of discretion in light of the facts that (a) 
appellant's poverty precluded her from obtaining a surety 


bond or posting the $3,000 in cash and (b) that condition was 


not necessary in order to protect the legitimate interests of 


the appellee. 

The second issue presented for review is whether 
a statute which conditions the right to file such a plea 
upon the posting of a bond, even in situations where a bond 
is not necessary to protect the interests of other parties, 
unconstitutionally discriminates against those who are too 


poor to post bond. 


STATEMENT OF THE CASE | 
| 


2s a landlord-tenant suit filed by appellees 

to obtein pessession of a house occupied by appellant and her 
family. Appellant's only defense -- a2 plea of title = was struck 
in the trial court because appellant failed to satisfy the court's 
commend that she file, prior to trial, either a eee pons for 
$3000 or $3000 in cash. Frem the judgmeat of nonnen. appellant 
appealed to the District of Columbia Court of Appeals, which 
affirmed. 1¢ pertinent facts are outlined below: | 

On October 14, 1957, appellant and her husband, Chester 
C. Taompson, purchased a house located at 2203 Rend Place, N.E. 
(in the District of Columbia), as tenents by the entirety (R.3). 
To secure paymeat on the purchase price, they placed first and 
second deeds of trust on the property. Appellant, her husband, 
and their six children lived in the house, making monchilty payments 
on the notes tht the two trusts secured. (Complzint, p. y)\ 

In Sune 1966, appellant recaived from appellee -- thea a 


| 
total stranger to her -- a notice directing her to vacate her heme 
| 


1/ "R." references are to the record on appeal in this Court. 
"Complaint" references are to the complaint in the companion case 
in the District Court, Thompson v. Mazo, Civil Action No. 2001-€6 
(D.C.D.C.). 
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by July 29, 1966 (R.1). As she subsequently learned, appellee 
based his claim to possession of her home on a trustee's deed 
conveying the house to him as purchaser at a foreclosure sale 
after default on a note secured by a third deed of trust which 
had been placed on the premises, allegedly without appellant's 
knowledge or participation. The third deed of trust secured a 
$7 ,500 indebtedness to Champagne Construction Company; the debt 
allegedly had been incurred by appellant's husband without her 
knowledge. (Appellant maintained that her signature had been 
forged on both the deed of trust and the promissory note executed 
in connection with the transaction.) The note was negotiated to 
Allstate Mortgage Company and a foreclosure sale was held, without 
notice to appellant, when payments were not made, Appellee pur- 
chased the property for $3,500, subject to the first and second 
deeds of trust. (R.3; Complaint) 

On July 28, 1966, appellant filed suit for reconveyance 
of the property in the United States District Court, naming 
appellee and others as defendants. At the same time, appellant 


filed a motion for a temporary restraining order and preliminary 


injunction against the prosecution by appellee of any suit for 


possession in the District of Columbia Court of General Sessions, 
Before the District Court acted, appellee took action. 
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| 
On August 2, 1966, appellee filed this suit for posses- 


| 
sion, alleging the existence of a tenancy at will and the expira- 
| 


tion of a 30-day notice to quit (R.1). On August 16, appellant 
filed a plea of title in this suit, alleging that her signature 
had been forged on the deed of trust from which appellee pur- 
ported to derive his title (R.3). On August 17, the piles was 
noted and the cause ordered certified to the District Court pur- 
suant to D.C. Code §11-961 (now D.C. Code 16-1504), condi tioned 
upon appellant's posting bond in the amount of $3,000 by August 22 
(per Kelly, J.) (R.21). On August 22, appellant filed a Motion 
in Opposition to Strike Plea of Title, stating that because of 
her poverty she was unable to post the bond, that bondsmen who 
had been approached required $3,000 cash collateral which she could 
not raise, and that she would be denied due process of law if her 
plea of title were struck for her failure to post a bond she could 
not afford (R.9). On August 26, Judge Kelly denied appellant's 
motion and her plea of title was struck for failure to post the 
bond (R.21). On the same day the District Court denied appellant's 
motion for injunctive relief, stating that: | 
"there is pending in the District of Columbid Court 
of General Sessions, Landlord and Tenant Branch, a 
possessory action in which plaintiff [appellant] has 
filed a plea of title, and upon her posting bond in said 


action, plaintiff would be entitled, as of right, 
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to a stay of eviction, which is sought by her 
present motion.” [C.A. No. 2001-66 (D.C.D.C.)] 


On August 29, judgment for possession was entered 
for appellee in the Court of General Sessions and supersedeas 
bond was set at $3,000 (R.15). Subsequent motions to reduce 
the amount of the supersedeas or to allow instead the payment 
of a monthly rent were denied. Appellant noted her appeal to the 
District of Columbia Court of Appeals on September 1. 

While the appeal was pending, appellee took possessicn 
of the house. Since appellant now had to provide new shelter 
for herself and her family, she was unable to continue to 
make payments to the holders of the first and second trusts. 
Appellee, too, failed to make payments, allegedly because his 
title was in dispute; therefore, the holder of the second deed 


of trust foreclosed and appellee lost all interest in the 


property.—2/ On March 14, 1967, the District Court granted 


2_/ See Motion to Dismiss, p.2, filed on behalf of defendants 
Mazo, Sugarman and Moss in Thompson v. Mazo (D.C.D.C. No. 2001-66). 

"this defendant states that by reason of the plaintiff 
and her husband, the said Chester C. Thompson failing to make 
payments on said prior deed of trust, and bec~use of the defenda™.: 
Mazo's title being attacked, no payments were made on said prior 
deed of tiust, which resulted in said prior deed of trust being 
foreclosed, and the deed of trust described in the complaint 
which the plaintiff sought to have declared void and the trustees’ 
deed to said Mazo being wiped out, and no further lien on said 
property, this action is now moot, and of no effect.” 
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appellee's motion to dismiss the suit for reconveyance on 
the ground of mootness. | 
On August 8, 1968, the District of Columbia! Court 


of Appeals effirmed the judgment of the trial court (R.25). 


Appellant then filed a petition for allowance of an appecl, 


which this Court granted on October 21, 1968. 


ARGUMENT 


Introduction 


Since appellee's attempt to obtain possession 
of appellant's home was founded upon his claim that he 
had secured title to it, appellant sought to defend this 
suit by disproving the allegation of title. Pursuant to 
D. C. Code §16-1504, appellant filed with the trial court 
plea, under oath, setting forth the nature of her defense 
and asking that the trial court certify the case to the 
District Court so that the issue of title might be tried. 
Ignoring appellant's urging that because of her poverty 
she covld neither induce a bondsman to underwrite the bond 


nor furnish the full $3,000 herself, the trial court 


conditioned its certification to the District Court upon 


appellant's depositing $3,000 with the Clerk of Court or 
posting a surety bond in the sum of $3,000. The court 
directed that if the $3,000 bond were not posted or the 
full cash amount deposited with the court, the plea of 
title should be struck. When appellant failed to meet 
these conditions, the plea of title was struck, and the 


court awarded possession of the property to appellee. 


We show below that the trial court erred in 
conditioning appellant's right to raise her only defense 
upon posting of a bond that she could not afford. In 
Point I, we demonstrate that the trial court has discretion 
to determine what security a defendant shall proffer as a 
condition to having a plea of title considered, and | 


that the trial court abused its discretion in requiring 


of this appellant security that the court knew she 


| 

| 

could not provide. In Point II, we prove that, if | 
| 


16-1504 were so read as to require or justify the court's 


establishment of such an impossible financial requirement, 


that requirement would be unconstitutional. | 
| 

I. THE TRIAL COURT ERRED IN REQUIRING THAT 
APPELLANT POST CASH IN THE AMOUNT OF $3000 | 

OR A SURETY BOND OF $3000 IN ORDER THAT SHE | 

MIGHT CHALLENGE APPELLEE'S CLAIM THAT HE HAD 
SECURED TITLE TO HER HOME. | 


The proceedings in the trial court were governed 
by D. C. Code §16-1504, which provides: | 


When, upon a trial in a proceeding pursuant 

to this chapter, the defendant pleads title 

to the premises, in himself or in another 
under whom he claims, setting forth the nature 
of the title, under oath, and enters into an 
undertaking, with sufficient surety, to be 


approved by the court, to pay all intervening 


rent for the premises, the court shall certify 


the proceedings to the United States District 
Court for the District of Columbia, and the 
proceeding shall be further continued in the 
District Court Sceopeie to its rules. 
(Emphasis added). 3 


When, as in this case, a defendant files a sworn plea of title, 
the trial court must exercise its discretion to determine 

what sort of undertaking the defendant must enter into and 
what, if any, surety the court will require. It is 

perfectly clear that the court is not under any obligation 

to require a surety bond, for the District of Columbia Code 


sharply distinguishes a "bond" from an "undertaking" which is 
| . an agreement entered into by a party 
to a suit or proceeding, with or without 
sureties, upon which a judgment or decree 
may be rendered in the same suit or pro- 
ceeding ‘against the party and sureties, if 


3/ Rule 5 of the Rules of the Landlord and Tenant Branch 
of the Court of General Sessions, which is declaratory 
of those procedures, reads: 


Every defendant desiring to interpose 4 plea 
of title must file such plea in writing, under 
oath, accompanied by a certification that it 

is filed in good faith and not for purpose of 
delay and with an application for the undertaking 
to be approved by the Court as to form and 
amount. Upon such approval by the Court, the 
undertaking shall be filed within four days 
thereafter. Upon failure to so file the under- 
taking the clerk, shall strike a plea of title 
unless the Court for good cause shown shall 
extend the time within which the undertaking 
may be filed. (Emphasis added). 
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any, the sureties submitting themselves to 
the jurisdiction of the court for that 
purpose."" (Emphasis added). 4/ 

Thus, the trial court had a fill range of alter- 
natives in this case, ranging from a surety bond to simple 


acceptance of appellant's promise to pay intervening damages, 
| 


of | 
costs and rent. | 


The factors that must influence the court's 


exercise of this discretion are as plain as they are | 

important. The statute makes express one factor: in light 
of the fact that final disposition of a case that had been 
certified to the District Court on a plea of title requires 
more time than does a summary proceeding in Landlord-Tenant 


Branch of the Court of General Sessions, the plaintiff is 


4/ A bond is defined by D.C. Code 28-2501 as a Rl 
obligation in a certain sum or penalty subject to a condition 
on breach of which it is to become absolute and enforceable 
by action." The cases characterizing §16-1504 as "mandatory" 
are not to the contrary. They hold only that certification 
to the District Court is the exclusive method of determining 
title; they neither say nor imply anything about the sort of 
"undertaking" that may be required. 


5/ Section 16-1504's reference to “sufficient surety" does 
not mandate a surety. It is unclear whether the phrase refers 
to a person or the security for the undertaking. See Dowling 
v. Buckley, 27 App. D.C. 205, 208 (1906). In any event, it 
plainly is within the court's discretion to require no surety 
at all where there is otherwise protection for the plaintiff 
with regard to the items specified by the statute. 
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to be compensated for "intervening damages and costs and 
reasonable intervening rent" if he ultimately should prevail. 
Clearly, however, there are other interests to be considered: 
not only the strong interest of the defendant, who is 
physically in possession of the property to which she claims 
title, to remain in the home she has been living in with 

her children for almost ten years but also the public interest, 
which "lies in keeping this family housed, at least until the 


courts can determine petitioner's rights." Edwards v. Habib, 


366 F. 2d 628, 630 (Wright J., concurring). Each of these 


interests must be considered by the court when exercising 
its discretion as to what sort of "undertaking" it will 
require as a condition to certifying the case to the 
District Court. 

The court below made much of the fact that the 
bond requirement "did not deny appellant the right to litigate 
the question of title to the real estate in an independent 
action in the United States District Court" (sl. op.p.4) 
That right is one that always has been afforded by the 
common law; in fact, under the common law, this was the 
only way in which a. tenent could challenge another's claim 
to possession. The common law drew a sharp distinction 
between possessory and petitory actions, and denied 
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defendants the right to raise questions of title in 


possessory suits. 
| 
But this right -- to bring an independent action 


to try title in the District Court -- long has been acknow- 
ledged to be inadequate, in large part precisely because 
such proceedings take a long time, during which the tenant 
in possession might be ousted. Indeed, it is the function 
of what is now §16-1504 to abrogate this harsh common law 
rule by making the filing of a plea of title in a summary 


possessory proceeding a matter of right .6/ 


6/ The predecessor of §16-1504 was enacted in 1864, as part 
of “An act to regulate proceedings in cases between landlords 
and tenants in the District of Columbia." 13 Stat. 383, ch. 
243. Prior to this time, proceedings in landlord-tenant 
cases had been governed by an act of the Assembly of Maryland, 
1793, Ch. 43, in force in the District by virtue of an Act of 
Feb. 27, 1801, Ch. 15, S. 1, 2 Stat. 103. Indeed, Congress 

so far demonstrated its intention, in promulgating the 
predecessor of §16-1504, to provide protection to those in 
possession, that it not only acted to allow them to raise 
pleas of title but also affirmatively required plaintiffs 

in such summary proceedings to furnish undertakings to protect 
the interest of the defendants in possession. | 


| 
The plea of title provision in the 1864 Act reads as follows: 


"_ ..if upon trial, the defendant pleads title to the 
premises in himself, or in another person under whom he claims 
the premises he shall recognize in a reasonable sum to the 
complianant, to be fixed by said justice, in sufficient sureties, 
conditioned to pay all intervening damages and costs and 
reasonable intervening damages and costs and reasonable inter- 


vening rent for the premises, and the complainant shall in like 
manner recognize to the defendant conditioned to enter the suit 
at the next term of the supreme court of the District and pay 
| 
12 | 


For these reasons, we think it clear that the 
trial court should have considered the appellent's 
interest as well as the appellee's in deciding what sort 
of undertaking to require. But even if the primary test 
were providing adequate security for the appellee, the court 
plainly abused the discretion vested in it by Section 16-1504, 
for the plaintiff's legitimate interests could readily have 
been accommodated by an undertaking by defendant to pay into 
the registry of court each month a sum representing reasonable 


rental for the sean! (See Costen v. Buschow, 213 A.2d 


fn. 6/ contd. all costs adjudged against him, and thereupon 
the proceedings shail be certified to said court by the 


justice. If either party neglects so to recognize, judg- 
ment shall be rendered against him as on nonsuit or default, 
and execution shall issue accordingly." (Emphasis added). 
Act of July 4, 1864, Ch. 243, §3, 13 Stat. 384. The Maryland 
Act, contained no protection for the defendant. 


7/ 1£ there were -- as there is not in this case -- some 
reason to believe that the tenant in possession might damage 
the property, the undertaking could provide an additional 
sum as security against such special damage or. & right in 
plaintiff to repossession on @ showing that the tenant 

is commiting waste. 


We question whether defendant could in any event be required 

to give security for costs, since 28 U.S.C. 1915 eliminates that 
requirement for indigents. In any event, provision could 
readily have been made for such security. 


759, where, by stipulation of the parties, the defendant 

continued in possession pending determination of title 

upon payment of $80 per month in lieu of bond; defendant's 

possession was terminated, upon plaintiff's motion, when 

defendant failed to comply with the terms of the stipulation.) 
Given the availability of this reasonable alternative, 

we think it was a plain abuse of discretion for the trial court 

to insist that appellant furnish a surety bond or deposit 

a lump sum of $3000 into court, especially in the face of 

her urging that her poverty precluded her from doinelecr 


There is no basis upon which the trial court could have 
| 


disregarded petitioner's representations that if the court 
| 


insisted upon the $3,000 bond, she would be ‘effectively 


deprived of the possession of her home. The court below 
said that such financial burdens may be "valid and reasonable 
when required to protect the rights of another or of the 
public" (sl. Op, p. 4). Here the burden was not required 

for such protection; it therefore is neither valid nor 
reasonable. | 

Very much in point is the recent decision of the 

District of Columbia Court of Appeals in Sawyer _v. District 
of Columbia, 238 A.2d 314, holding that the trial court 
abused its discretion in imposing a $150 fine upon an 
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indigent defendant whom the court well knew to be unable 
to pay the fine. Indeed, in that case the court leid down 
the general rule (238 A.2d 314, 318) 


that in every case in which the defendant is 
indigent, a sentence of imprisonment in 
default’ of payment of a fine which exceeds 
the maximum term of imprisonment which could 
be imposed under the substantive statute as 
an original sentence is an invalid exercise 
of the court's discretion for the reason that 
its only conceivable purpose is to impose 

a longer term of punishment than is permitted 
by Law. 


By a parity of reasoning, indigent litigants in 


civil suits -- especially those who are in danger of losing 
8 


what minimal property they may have. -- should not be 
subjected to judicial requirements that they post surety 
bonds that the court knows they are incapable of posting. 
This would be nothing more than an indirect way of depriving 
such litigants of their property rights without any judicial 


hearing. The courts of this and other jurisdictions have 


8/ Although life or liberty is not at stake in ordinary 
civil litigation, "property is next in importance and the 
less a man has the more important it is to him and the more 
reprehensible to deprive him of it unjustly." H.R. Rep. 
No. 1079, 42d Cong. 2d Sess. (1892), 2. 


recognized this principle, refusing to require the posting 

of money bonds even in situations where there appears to 

be a mandatory requirement that a money bond be posted and 
where the indigent litigant already has had “a day in court"'=- 
and lost. Thus, in Edwards v. Habib, 366 F.2d 628 (1965), this 
Court granted the appellant a stay of eviction pending appeal 
provided only that she pay rent as it fell due--even though 
Rule 73 of the Federal Rules of Civil Procedure, in effect 

at that time, conditioned a stay upon "a supersedeas bond, 
which shall have such surety or sureties as the court 
requires" and “shall be conditioned. for the satisfaction 2 
of the judgment, in full, together with costs, eceace and 
damages for delay...." Again, in Lee v. Habib, No. 3679 
(D.C.C.A. October 17, 1967, per Hood, Ch. J.), the District 
of Columbia Court of Appeals issued a stay pending appeal 
on similar conditions, despite the fact that several 
hundred dollars of back rent was alleged to be due. (Rule 
73 of the District of Columbia Court of General Sessions is 


similar to the Federal Rule.—2/) Similarly, the provisions 


| 
_9/ See also Hartland Realty, Inc. V- Clerk, Civ. No. 41090 
(ill. Dec. 7, 1967), where the Supreme Court of Illinois 
accepted a use and occupancy bond under a statute for an appeal 
bond covering intervening rent and damages. 


as 


of Rule 65(c) of the Federal Rules of Civil Procedurel0/ 
regarding security to be given by an appellant for a re- 
straining order or preliminary injunction have been inter- 
preted to allow the Court discretion to require no security 
in a@ proper case, LL/ 

Thus, apparently mandatory bond requirements have 
been waived for litigants who seek the extraordinary 
remedy of preliminary.injunction and for indigents 
who, having lost after full hearing, seek injunctions 


pendente lite. In this case, one who is in possession of a 


jo/ “No restraining order or preliminary injunction shall 
issue except upon the giving of security, by the appellant, 
in such sum as the court deems proper, for the payment of 
such costs and damages as may be incurred or suffered by-~ 
any party who is found to have been wrongfully enjoined or 
restrained." 


11/ Continental Oil Co. v. Frontier Refining Co., 328 F.2d 
780 (10th Cir. 1964); Ferguson v. Takah, 288 F.2d 665 

(2d Cir. 1961); Uhkian v. Knapp Bros. Mfg. Co., 217 F.2d 
810 (6th Cir. 1954); Hurwitt_v. City of Oakland, 247 F. 
Supp. 995 (N.D. Calif. 1965); Tennessee Public Service Comm. 
v. United States, 36 U.S. L. Week 2250 (W.D. Tenn., Oct. 

5, 1967). 


home which she claims to own is challenged by a eereniere 

who asks, in a summary proceeding, that the court ares 

possession to him. One might well expect, in this situation, 

that the complainant would be required to post some security -- 

especially since it is he who brings the question of title 

to the court. But the statute is otherwise: it requires 

that the defendant -- as a condition of challenging the 

allegation of title and remaining in possession while that 

issue is first being tried -- must give security, though it 

does not require that the security be in the form of a bond. 
If this statute were read to require a bond in this 

situation, grave constitutional issues would be raised; these 

are discussed in Part II. As this Court said in’ Thorpe _v." Thorpe, 

364 F.2d 692, 124 U.S. App. D. C. 299, 302: | 
If appellant's claim that he simply is 
unable to comply with the condition imposed 
js true, serious questions are raised, 


questions having an aura of denial of due | 
process of law. 


| 
This Court can avoid these "serious constitutional problems" 


(Tate v. United States, 123 U.S. App. D. C. 261, 270, 303 
| 


F.2d 925, 931) by holding that the trial court: abled’ 
| 


its discretion in requiring of an indigent defendant what 


she could not produce: a surety bond in the amount of $3000. 
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For these reasons we think this Court should 
reverse the cscision of the District of Columbia Court of 
Appeals, and order that the juccnens for possession of thé trial 


court be vacated and the case now be certified to the 


District Court for determination of the question of title.—! 


Further, this Court should exercise its responsibility for 
supervision of the administration of justice in the District 
of Columbia (see Tate, supra), by establishing standards for 
the application of the undertaking requirement of §16-1504 
to indigent defendants that will safeguard their right of 
access to the courts. The practical anc constitutional con- 
siderations underlying the question presented warrant a 
ruling by this Court thet a "use and occupancy" undertaking 


of the type proposed here must be accepted in satisfaction 


__/ Although the foreclosure of the second deed of trust mooted 
appellant's District Court action for reconveyance from 
appellee, that foreclosure does not moot this case, for the 
judgment in this case might have res judicata effect in either 
a suit against appeilent for rent (see Bess Vv. David, 140 
A.2d 316 and Brown v. Southall Realty Co., 237 A.2d 834) or a 
suit ag2inst appellee for an accounting (see Sheve v. Hollins, 
C.A.D.C. No. 21592, Avgust 6, 1968). Compare Fishgold v. 
Sullivan Drydock Repair Corp., 328 U.S. 219 (1946) Aeronautical 
Industrial Dist. Lodge v. Campbell, 337 U.S. 521 (1949). 
Moreover, even if this case could be considered moot, 
this Court should hear and decide it, lest the statutory 
interpretation which appellant seeks to challenge be effectively 
insulated from any review. Cf. Williams v. Shaffer, 385 U.S. 
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of the requirements 1f §16-1504 in all cases in which an 
| 

indigent defendant seeks to enter a plea of title. See Sawyer v. 
| 


Disttict of Columbia, supra. | 


fn. contd. 1037, 1039 (1967) (Justice Douglas dissenting 

from the denial Of certiorari). What has happened in this 

case is typical of cases in which indigents are deprived of 

their right to plesi title in defending summary landlord- 

tenant proceedings; virtually any poor person who is ousted 

from possession (@s appellant was)will be unable (as appellant 

was)to keep up payments of senior liens because (as was the 

case here) she will need that money to pay rent on new lodgings. 

Since there is a probability of repcated mooting of this issue, 

which would interfere with judicial review, the case should be 

decided. South Pacific Terminal Co. v. ICC, 219 U. Ss. 498 (1910); 

United States v. Trans-“issouri Freight Assn. , 166 U. Ss. 290 

(1897); see also Diamond, Federal Jurisdiction to Decide Moot 

Cases, 94 U.Pa. L. Rev. 125, 135-37 (1946), and Clayton v. Stone, 

358 F.2d 548, 123 U.S. App. D. C. 18 (1966) (Bazelon, J.). 
Similarly, the general public interest in determination 

of the question would preclude dismissal for mootness. See 

Wallace v. Labrenz, 411 111. 2d 618 Ce Doering iv. Sweboda, 

214 Wis. 481, 253 S.W. 657 (1934). As the Court of Appeals 

for the Second Circuit recently held in an analogous situation: 
"The***plaintiffs speak not only for themselves, but 
also for thousands of New York's neediest who may have 
been unfairly entrenched in squalor due to the alleged 
inadequacies of the Authority's procedures. The need 
for relief is thus immediate, and should not be 
aggravated further by delay in the courts." 


Holmes v. New York City Housin Authority, C.A. No. 31972, July 
18, 1968, 3129. 5 


II. IF D.C. CODE §16-1504 REQUIRES A POOR 
PERSON TO POST A SUBSTANTIAL BOND IN 
ORDER TO HAVE A TIMELY HEARING ON HIS 
RIGHT TO MAINTAIN POSSESSION OF HIS HOME, 
IT IS UNCONSTITUTIONAL. 

In Point I, supra, we argued that D.C. Code 
§16-1504 vests in the trial court discretion to determine 
what form of security should be required of those who wish 
to defend their possession by pleading title. We urged 
that the trial court abused its discretion in requiring 
that this appellant, a poor person, meet an impossible 
financial test. Here we S207 that if §16-1504 requires 
the imposition on a poor person of an insupera>le financial 
barrier to his right to defend his property, it is uncon- 
stitutional. 

As we have indicated (supra, p. 12), Congress 
enacted what is now §16-1504 in order to provide a right 
that the common law denied: the right to defend against 
a suit for possession by proving title. If §16-1504 did 


not exist, a person in possession of real property could 


be ousted even if he could prove valid title in himself-- 


for he could raise the issue of title only in an independent, 


time-consuming proceeding in another court. Section 16-1504 


creates not simply a procedural remedy, but a substantive 


| 
right: the right to continue in possession until the 


issue of title has been determined. 

The importance of the right cannot be under- 
estimated: it is nothing less than the fundamentel 
right to a meaningful hearing at a meaningful time. See 


Hovey v. Elliott, 167 U.S. 409; Armstrong v. Manzo, 380 

U.S. 545; Smith v. Bennett, 365 U.S. 708. In this situation, 
the time at which one may raise the issue of title is criti- 
cal, for unless the defendant may plead title in the suit 
for possession, he will lose possession -- and could regain 
it only after a District Court proceeding. It is the poor 
for whom the right to remain in possession while trying 
title is most important: first, because the poor will 

have the most difficulty in finding substitute housing; 
second, because for the poor it is likely that the necessity 
of paying for substitute housing will mean that they will 

be financially unable to continue to protect whatever 
ownership interest they may have in the Dronertyy Indeed, 
this right is particularly important to the poor precisely 
because it is the poor who most often will have their 


possession challenged by persons who claim superior title. 


It is the poor, not the well-to-do, who, wittingly or not, 
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find themselves with multiple trusts on their homes; 

it is the poor, not the well-to-do,who frequently are 
the victims of unscrupulous or fraudulent mortgage fore- 
closures. In short, it is the poor who are most in need 
of the protection of §16-1504. 

If, as the courts below appear to suggest, the 
benefit of §16-1504 were available only to those who 
could afford substantial surety bonds, then the statute 
would be unconstitutional, for Congress cannot provide 
an important right only to persons of means, absent 
some justification for that financial Se 

2. It is perfectly clear that if §16-1504 
requires the automatic imposition of a substantial surety 
bond, then it discriminates against the poor -- for the 


poor, by definition, will be barred from its protection. 


And it is equally clear that such disczimination would be 


13/ The constitutional prohibition of unjustifiable classi- 
fications applies in the District of Columbia as well as the 
states. Bolling v. Sharpe, 347 U.S. 497; Schneider v. Rusk, 

377 U.S. 163; Hurd v. Hodge, 334 U.S. 24; Bolton v. Harris, 

395 F.2d 229, 230 n. 3, 80 U.S. App. 5.C. 355; Hamilton 


National Bank of Washington v. District of Columbia, mbia, 176 F.2d 
624, 85 U.S.App.D.C. 109 (cert. den., 338 U.S. 891). 


highly suspect; "lines drawn on the basis of wealth or 
property, like those of race. .., are traditionally 
disfavored."' Harper v. Board of Elections, 383 U.S. 663, 
668. If §16-1504 were so construed as to establish a 
mandatory means test, it -- like the poll tax in EES -- 
would impose a special and heavy burden upon indigents -- 
consigning them to the forced removal, by court process, 
from homes which they may have occupied for many Sree 

If §16-1504 were so read, it would mean in practical effect 
that Congress had established a classification eeeresy those 
who are indigent cannot defend an eviction proceeding in 
the Court of General Sessions by raising a valid defense 

of ownership but must suffer physical removal on their 
homes while they pursue an independent action in a different 
forum to prove that title. The affluent defendant on the 


other hand may raise such a defense and have his title 


settled all in a single expeditious proceeding. 

Such classifications, which invidiously operate 
against those who are poor so as to limit access to judicial 
remedies afforded by state statutes, cannot stand unless 
there is some compelling state interest justifying the 
classification. See Harper, supra; Griffin v. Illinois, 


351 U.S. 12; Burns v. Ohio, 360 U.S. 252; Smith v. Bennett, 
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365 U.S. 708; Lane v. Brown, 372 U.S. 477; Long v. 
District Court of Iowa, 385 U.S. 192. As the Supreme 
Court recently said: 


Our ‘decisions for more than a decade 
have made it clear that difference in 
access to the instruments needed to 
vindicate legal rights, when based 
on the financial situation of the 
defendant, are repugnant to the 
Constitution. 


Roberts v. LaVallee, __ U.S. ___, 88 S.Ct. 194. 


3. A bond-mandating §16-1504 could be safe 
from constitutional infirmity only if it were needed to 
protect some legitimate state interest. Carrington v. 

Rash, 380 U.S. 89; McLaughlin v. Florida, 379 U.S. 184. 

In this case, however -- as our discussion in Point I 

suggests -- there is no legitimate interest to be protected 

by §16-1504 which cannot be as well protected by other 

means which do not discriminate against the poor. See 
theker v. Secretary, 378 U.S. 500, 514; Dean Milk Co. v. 

Madison, 340 U.S. 50°, 354. 

The interest which the statute plainly is 
designed to protect is that of the challenger of possession: 
he is to be compensated for reasonable rental value, damages 
or costs which might accrue as a result of the delay atten- 


dant upon trial of title in District Court. But, as we 
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have shown (supra, pp. 13-14), this interest could be 
protected by far less discriminatory means: simply by 
providing for installment -- rather than burdensome lump- 
sum ~-- payments adequate to cover a reasonable rental, 
with special provision for any reasonably anticipated 
damage. If,as the courts below apparently suggest, §16- 
1504 requires that a surety bond be filed, then it 
unconstitutionally discriminates against the poor because 


it deprives them of a fundamental right where other, non- 


discriminatory means would suffice to protect all of the 


legitimate interests of the other party and the public. 


CONCLUSION | 


For the foregoing reasons, the judgment of the 
District of Columbia Court of Appeals should be reversed, 
the judgment of possession should be vacated and ithe case 
should be remanded with instructions that the Court of 
General Sessions certify the case to the District Court 


for the determination of the question of title. 
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